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STATEMENT CONCERNING ORAL ARGUMENT 

            This Court has already determined that this case is of great and immediate public 

importance when it granted the Attorney General’s motion to transfer the appeal. On 

August 10, 2018, pursuant to CR 76.16, this Court set oral argument in this matter on 

Thursday, September 20, 2018 at 10:00 a.m., in the Supreme Court courtroom. The 

Appellees are ready and willing to present oral argument at that time. 
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COUNTERSTATEMENT OF THE CASE1 

On March 29, 2018, the General Assembly violated the Kentucky Constitution 

and state law by turning an 11-page sewer bill into a 291-page pension bill and passing it 

in roughly six hours. (Vol. XII, R. at 1737-49.)  The process by which this was done – a 

process that Governor Matthew G. Bevin now defends – was government at its worst, 

rushing legislation through without any public comment, without the required analysis on 

whether it would work, without giving legislators the time to read it, and without the 

necessary number of votes.  The Kentucky Constitution explicitly prohibits this process.   

Even if the General Assembly had followed a constitutional process, Senate Bill 

151 (“SB 151”) would still be unconstitutional because it violates and substantially 

impairs the inviolable retirement rights and benefits this Commonwealth guaranteed to 

over 200,000 of its teachers, police officers, firefighters, social workers, EMTs, and other 

public servants.  

As detailed below, SB 151 violated Section 46 of the Kentucky Constitution 

because it was read only one time in the House of Representatives after becoming a 291-

page pension bill, and only by the following title: “AN ACT relating to the local 

provision of wastewater services.” (Vol. XII, R. at 1738.)  After this reading, the House 

passed SB 151 by a constitutionally deficient number of votes, securing only 49 in favor. 

(Vol. XII, R. at 1739.)  The Senate then failed to give SB 151 a single reading as a 291-

page pension bill.  (Vol. III, R. at 342.) 

                                                           
1 The Appellees do not accept the Governor’s “Statement of the Case” as accurate and submit the following 

“Counterstatement of the Case” in order to ensure this Court is apprised of the facts and procedural events 

necessary to fully understand the issues presented by the appeal, in accordance with CR 76.12(4)(c)(iv) and 

(d)(iiii). (See Gov. Br. (Aug. 27, 2018)). 

 



2 
 

 Based on these failures, the Franklin Circuit Court (“Trial Court”) struck down 

SB 151 on June 20, 2018 as unconstitutional and void ab initio. (Vol. XII, R. at 1757, 

1761, and 1767.)  It held that “…SB 151 as enacted by the 2018 General Assembly is 

unconstitutional and void because the General Assembly violated the Kentucky 

Constitution, specifically the three-readings requirement of Section 46 and the majority-

vote requirement of Section 46[.]” (Vol. XII, R. at 1757, 1761, and 1767.)2  The Trial 

Court then permanently enjoined the enforcement of SB 151. (Vol. XII, R. at 1767.)   

The facts in this case are uncontroverted, are based on the public record, and were 

largely adopted by the Trial Court. (Vol. XII, R. at 1736, n. 1.)  This Court should affirm 

based on this record. 

I. The Senate Fails To Pass Pension Legislation Through The Constitutional 

Process. 

 

In his Statement of the Facts, the Governor focuses extensively on Senate Bill 1 

(“SB 1”), a bill that is not at issue and that failed to pass during the 2018 General 

Assembly.  SB 1 was introduced on February 20, 2018 and assigned to the Senate’s State 

and Local Government Committee. (Vol. XII, R. at 1736.)  Titled “AN ACT relating to 

retirement,” SB 1 proposed various changes to the Kentucky Employees Retirement 

Systems (“KERS”), County Employees Retirement Systems (“CERS”), State Police 

Retirement System (“SPRS”), and the Kentucky Teachers’ Retirement Systems 

(“KTRS”). (Vol. XII, R. at 1736.)  Among other things, SB 1 proposed to cut annual cost 

of living adjustments (“COLAs”) for teachers, moved new hires into a hybrid cash 

                                                           
2 The Franklin Circuit Court also held that SB 151 did not violate Section 56 of the Kentucky Constitution, 

and that Speaker Pro Tempore Osborne was duly authorized to sign all legislation as the presiding officer 

of the House of Representatives. (Vol. XII, R. at 1763.)  The Appellees do not raise any challenge to that 

determination in this brief. 



3 
 

balance plan, eliminated uniform allowances for law enforcement, and capped the 

amount of sick leave that could be used in the calculation of benefits. (Vol. XII, R. at 

1736.) 

The Attorney General was not provided with an advance copy of SB 1. (Vol. I., R. 

at 79.)  Nor was he asked by either the General Assembly or the Governor to provide 

them any advice about its contents. (Vol. I., R. at 79.)  Instead, as the people’s lawyer, the 

Attorney General reviewed the bill and identified at least twenty-one (21) violations of 

Kentucky law, through which SB 1 violated the inviolable contract with Kentucky’s 

teachers, firefighters, social workers, police officers, and other hardworking public 

employees. (Vol. I, R. at 79-84.)  He urged – by way of letter – that the General 

Assembly remove these violations. (Vol. I., R. at 79-84.)  

While the Governor claims the General Assembly somehow relied on the 

Attorney General’s letter, the uncontested record disagrees.  Indeed, on the very day the 

letter was sent, February 28, 2018, the Senate State and Local Government Committee 

held a hearing on SB 1.  The Chairman of that committee and sponsor of SB 1, Senator 

Joe Bowen – far from having asked for or relied upon the Attorney General’s advice – 

expressed displeasure, stating, “… in the 11th hour the attorney general has decided to 

weigh-in on this, and I think that’s quite unfortunate.”3  

Several days later, a proposed committee substitute (“SCS 1”) for SB 1 was 

published. (See Vol. I, R. at 85.)  Again, the General Assembly neither provided the 

Attorney General with an advance copy of the substitute nor asked for advice about its 

                                                           
3 Deborah Yetter, Feb. 28, 2018, New Bill illegal, Beshear Says, available at https://www.courier-

journal.com/story/news/politics/2018/02/28/kentucky-pension-reform-illegal-beshear/380932002/ (last 

visited Aug. 31, 2018). 
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provisions. (Vol. I, R. at 85.)  On March 6, 2018, the Attorney General sent the General 

Assembly a second letter stating the committee substitute also violated Kentucky law and 

breached the inviolable contract with Kentucky’s hardworking public employees. (Vol. I, 

R. at 85-90.)  

The General Assembly ignored the Attorney General and advanced the substitute. 

On March 7, 2017, Senator Bowen introduced the committee substitute, and after a mere 

half an hour of debate, held a vote on the bill.  The Committee passed SB 1, as amended 

by SCS 1, on a 7-4 vote. (Vol. III, R. at 334, n. 1.)  It was reported to the Senate, and 

placed in the orders of the day. (Vol. III, R. at 334, n. 1.) 

Meanwhile, in protest of these proposed changes, thousands of teachers, public 

employees, and concerned citizens from around the Commonwealth gathered at the State 

Capitol Building to voice their concerns during the weeks prior to and days following the 

introduction of SB 1 and its committee substitute. (Vol. III, R. at 428, 450-51; Vol. XII, 

R. at 1736.)  This historic public opposition stopped movement on SB 1.  SB 1’s sponsor 

declared the bill was “on life support,” (Vol. III, R. at 334-35) and the President of the 

Senate stated there was “little hope” the bill would pass. (Vol. III, R. at 335.) 

On March 9, 2018, SB 1 failed to secure the necessary votes to pass the Senate. 

(Vol. XII, R. at 1736-37.)  No further action was taken on SB 1. (Vol. III, R. at 408.)  The 

Senate had tried – but failed – to pass its pension legislation in the constitutionally 

required procedure. This process, complete with public notice, hearings, and multiple 

readings on multiple days, had provided both transparency and public participation 

through which the people of Kentucky defeated SB 1.4   

                                                           
4 In his Brief, the Governor – for the first time and without any record citation – claims SB 1 was not killed 

by public opposition, but that somehow the General Assembly relied upon the Attorney General’s letters 
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II.  The House State Government Committee Strips An 11-page Sewer Bill, 

Turning It Into A 291-page Pension Bill.  

 

Twenty days later, and with only three days remaining in the 2018 Kentucky  

Regular Session, the Kentucky House of Representatives called for a recess so that its 

Committee on State Government could meet around 2:00 p.m.  (Vol. XII, R. at 1737.)  

This meeting was a surprise.  (Vol. III, R. at 335, Vol. XII, R. at 1737.)5  Instead of being 

held in the large legislative hearing rooms in the Capitol Annex, the Committee meeting 

was held in a small conference room in the Capitol, to the exclusion of the public – 

including hundreds of teachers rallying in the hallway.  (Vol. III, R. at 335; see also, Vol. 

XII, R. at 1737.)  

Representative Jerry T. Miller, Chairman of the House Committee on State 

Government, opened the meeting and called SB 151, a sewer bill that had passed the 

Senate with little opposition.  (Vol. XII, R. at 1737.)  This bill was titled “AN ACT 

relating to the local provision of wastewater services.” (Vol. XII, R. at 1737.)  It 

consisted of 11 pages and, according to its title, related to contractual agreements for the 

acquisition of wastewater facilities.  (Vol. XII, R. at 1737.)  Prior to the Committee’s 

meeting, this “sewer bill” had received three readings by title – in its sewer form – before 

                                                           
and therefore later took action with SB 151.  (Gov. Br. at 14, 23, 68-69, 98-99.)  This claim is entirely 

manufactured, and is contrary to all of the record as well as every public statement of the two bills’ 

sponsors, (Vol. III, R. at 336, 430, 438 450-51), and the applicable committee chairman. (Vol. III, R. at 

336, 429, 450-51.) 

 
5 Legislative Amici devote nearly a page of their brief to their claim that the public and the Office of the 

Attorney General were informed in advance of the Committee meeting, and that Appellees’ argument to 

the contrary is a “misstatement of fact.”  (Vol. IV, R. at 546-47.)  But their own evidence shows that the 

General Assembly falsely told the public and the Office of the Attorney General that SB 151 was on the 

agenda as a sewage bill.  (Vol. IV, R. at 546-47.)  These documents demonstrate that the legislators 

responsible for the passage of SB 151 were engaged in a concerted effort to keep the public from 

participating. 
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the Kentucky Senate, and two readings by title – in its sewer form – before the Kentucky 

House of Representatives.  (Vol. XII, R. at 1737.)  

Shortly after Chairman Miller called SB 151, Representative John “Bam” Carney 

introduced a committee substitute to the bill.  (Vol. XII, R. at 1737.)  The substitute 

stripped every word of SB 151, including all language related to sewers/wastewater 

facilities.  It then added 291 pages of new pension legislation, making massive changes to 

dozens of statutes governing the retirement plans of hundreds of thousands of current and 

future public employees.  (Vol. XII, R. at 1737.)  Unquestionably, the entire subject of 

SB 151 changed, with the new topic (pensions) being in no way germane to the original 

one (sewers).  (Vol. III, R. at 335.)  The committee substitute was nevertheless adopted 

on a voice vote. 

As the Trial Court noted, some of the changes mirrored the defeated proposals of 

SB 1.  (Vol. XII, R. at 1737.)  But in the Committee, Representative Carney testified at 

length about how SB 151 was different from SB 1, stating there were fewer “substantial 

change[s],” and that he was “basically try[ing] to put this on future hires.” (Vol. III, R. at 

336, 430, 450-51.)  Chairman Miller likewise stated “[t]his is not Senate Bill 1.”  (Vol. 

III, R. at 336, 429, 450-51.)  To ensure absolute certainty, Representative Will Coursey 

further questioned Representative Carney as to whether SB 151 was the same as SB 1.  

(Vol. III, R. at 336, 437, 450-51.)  Representative Carney stated, “I would, I would argue 

that it’s not; otherwise, I wouldn’t be here .…”  (Vol. III, R. at 336, 438, 450-51.)  

Despite the fact that the majority of the Committee had never seen, much less had 

time to read the new 291 pages of legislation, Chairman Miller stated that the Committee 

would vote on the new SB 151 during the meeting. (Vol. III, R. at 335, 428, 450-51.) 
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Numerous legislators objected, raising questions regarding the procedure by which the 

committee substitute was being considered.  (Vol. XII, R. at 1737.)  Representative Rick 

Rand stated that the new SB 151 was a “291-page document that I just saw 10 minutes 

ago.”  (Vol. III, R. at 335, 431, 450-51.)  Representative Derrick Graham later stated, 

“[t]his is a bill we have been given today, which we don’t really know what’s in the bill.”  

(Vol. III, R. at 337, 432, 450-451.)  

In addition, the Committee’s consideration of SB 151 raised several legal 

concerns.  Representative Jim Wayne raised a point of order, asking if the new SB 151 

had an actuarial analysis. In response, House Majority Leader Jonathan Shell 

acknowledged that there was no actuarial analysis for SB 151, stating “[w]e do not have 

an actuarial analysis on the full plan before you.”  (Vol. III, R. at 337, 427, 450-51.)  

Nevertheless, Representative Shell stated the Committee should “move forward without 

an actuarial analysis.”  (Vol. III, R. at 337, 427, 450-51.)  

Representative Wayne then stated that SB 151 could not be voted out of the 

Committee without the actuarial analysis under KRS 6.350.  (Vol. III, R. at 337, 428, 

450-51.)  Chairman Miller stated that it “…will be dealt with on the floor,” and ruled that 

the Committee would consider SB 151 despite the lack of actuarial analysis.  (Vol. III, R. 

at 337, 428, 450-51.)  Representative Wayne objected, stating that the text of KRS 6.350 

prohibited the Committee from voting on SB 151 without the analysis.  (Vol. III, R. at 

337, 429, 450-51.)  

There was also no fiscal note analyzing the impact of the bill on local 

governments as required by KRS 6.955.  In the Committee, Representative Wayne 

inquired whether SB 151 had a fiscal note attached.  (Vol. III, R. at 337, 436, 450-51.) 
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Chairman Miller acknowledged there was none.  (Vol. III, R. at 337-38, 436, 450-51.)  

Voicing additional concerns, Representative Wayne asked whether SB 151 had a local 

government impact study attached.  (Vol. III, R. at 338, 434, 450-51.)  Representative 

Carney stated, “[s]taff is telling me there is not one.”  (Vol. III, R. at 338, 435, 450-51.)  

The Committee allowed no public testimony.  (Vol. III, R. at 338, 431-33, 450-

51.)  Nor did it make a single copy of the bill available to the public during the meeting. 

Several legislators, including Representative Graham, argued it was inappropriate to 

consider the bill when stakeholders and the public were excluded from the hearing.  (Vol. 

III, R. at 338, 432, 450-51.)  Representative Wayne asked whether a Kentucky teacher 

would be permitted to speak on the bill.  (Vol. III, R. at 338, 433, 450-51.)  Chairman 

Miller refused.  (Vol. III, R. at 338, 433, 450-51.)  Representative Rand objected to the 

process, noting when the General Assembly passed pension reform in 2013, it had 

conducted open public meetings across the state.  (Vol. III, R. at 338, 431, 450-51.)6 

Just an hour after SB 151 was entirely stripped of its 11 pages of sewer legislation 

and 291 pages of pension legislation were substituted, Chairman Miller called for a vote. 

(Vol. XII, R. at 1738.)  He did so despite most Committee members admitting that they 

had not seen, much less read the 291-page amendment.  (Vol. III, R. at 339.)  Just after 

3:00 p.m., the Committee voted SB 151 out of Committee, reporting it favorably to the 

House floor.  (Vol. XII, R. at 1738.)  The circumstances were such that the Committee 

                                                           
6 SB 151 stands in stark contrast to the open and deliberative process that marked the 2013 pension reform 

package.  See 2013 SB 2; 2013 HB 440.  Unlike with SB 151, which was passed in hours without hearings, 

an actuarial analysis, or fiscal note, in 2012 the General Assembly created a bipartisan task force dedicated 

to addressing growing public-sector pension fund liabilities.  See 2012 HCR 162.  After a year of public 

meetings and suggestions from a range of stakeholders, the task force made agreed recommendations to the 

General Assembly.  Those recommendations included benefit modifications for future hires and revenue 

increases to help fund the pension plan.  In 2013, the General Assembly passed these reforms with wide 

bipartisan support. 
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voted to report SB 151 before it even amended its original title: “AN ACT relating to the 

local provision of wastewater services.”  (Vol. III, R. at 339, 439, 450-51.) 

III. The House Gives SB 151 – As A Pension Bill – A Single Reading By Its 

“Sewer Title,” And Secures Only 49 Votes In Favor.   

 

 SB 151 was then immediately called on the floor of the full House.  Notably, SB 

151 had received two readings by title in the House, but only as a sewer bill.  As a new 

pension bill, SB 151 had not received any readings.  When called, the House read it once, 

and only by its original title: “AN ACT relating to the local provision of wastewater 

services.”  It read it by this “sewer” title despite the fact that its subject and every word of 

wastewater legislation had been removed.  (Vol. XII, R. at 1738.) 

On the House floor, Representative Carney explained the new SB 151.  (Vol. III, 

R. at 340, 403, 450-51.)  He made this explanation even though, in its new form, SB 151 

had no public hearings, no public posting, no actuarial analysis, no fiscal note, and no 

local government impact study.  As the sponsor, Representative Carney again clarified 

that SB 151 and SB 1 were substantially different.  (Vol. III, R. at 340, 411, 450-51.) 

Several legislators, including Representative Wayne, again raised concerns about 

the lack of actuarial analysis, fiscal note, public hearings and input, and the limited time 

available to review the bill.  (Vol. XII, R. at 1738.)  Representative Jeffery Donohue 

questioned Representative Carney about why an actuarial analysis had not been provided 

for SB 151.  (Vol. III, R. at 340, 408, 450-51.)  Representative Carney responded that 

there was no actuarial analysis because “[w]hen I got the [committee] sub[stitute] ready, 

they have not had time to do that.”  (Vol. III, R. at 340, 408, 450-51) (emphasis added).  

Representative Donohue responded “[t]hat’s not a good answer…. [I]t’s our job to do 

things right…so that we can make an informed decision.”  (Vol. III, R. at 340, 411, 450-
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51.)  Twenty minutes later, Representative Carney again acknowledged the lack of an 

actuarial analysis stating, “on the specific sub, it’s not been done yet because of time.” 

(Vol. III, R. at 340, 411, 450-51.)  Representative Graham stated “[n]o actuary analysis is 

on hand, and yet the majority party is asking us to pass this bill with no materials for us to 

help us to make a proper and sound decision on this important issue.”  (Vol. III, R. at 

340-41, 414, 450-51.)  

Several legislators voiced concerns that they had not had an opportunity to read 

the bill.  Representative Jeff Greer stated “…we’ve had a very limited time to read this 

bill.”  (Vol. III, R. at 341, 416, 450-51.)  And Representative Jim Wayne observed, “I 

dare say no one in this chamber has read the bill.”  (Vol. III, R. at 341, 406, 450-51.)  

Ultimately, Representative Carney moved for the House’s final passage of the 

bill.  Despite the constitutional requirement of three readings on three separate days, the 

representatives were forced to vote on SB 151, without reading it, without public 

testimony, without an actuarial analysis, and without any fiscal note.  (Vol. III, R. at 341.) 

Only 49 of the 100 state representatives voted for the bill, with 46 voting against and five 

not voting.  See Vote History of SB 151.7  

The Speaker Pro Tempore of the House nevertheless declared the bill had passed, 

signed the bill, and immediately referred it to the Senate.  (Vol. III, R. at 341.)  Notably, 

because the subject matter of the new pension bill was entirely different from the old 

sewer bill, the House also adopted a title amendment changing the bill’s title to “AN 

ACT relating to retirement,” in order to comply with Section 51 of the Kentucky 

Constitution.  (Vol. XII, R. at 1738.) 

                                                           
7 Available at http://www.lrc.ky.gov/record/18RS/SB151/vote_history.pdf (last visited Sept. 5, 2018).   
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IV.  The Senate Passes SB 151 As A Pension Bill Without A Single Reading.  

 

SB 151 was then immediately rushed through the Senate, avoiding any hearings 

or public participation. (Vol. III, R. at 341.)  The Senate Rules Committee met and posted 

SB 151 in the Orders of the Day.  Senate Majority Floor Leader Damon Thayer moved 

that the House Committee Substitute to SB 151, which was reported as a wastewater bill, 

be adopted.  (Vol. III, R. at 341.)  

Senate Minority Leader Ray Jones informed the Senate that no “actuarial 

analysis” was attached to SB 151, that he had not seen one, and that the bill should be 

reviewed.  (Vol. III, R. at 341, 416, 450-51.)  He then moved to table the bill.  The 

motion to table the bill failed.  (Vol. III, R. at 341, 416, 450-51.)  

Shortly thereafter, Senator Joe Bowen, the sponsor of SB 1 and the original sewer 

version of SB 151, was called upon to explain the bill.  In direct contradiction to 

Representative Carney (the sponsor of the House Committee Substitute), Senator Bowen 

claimed that SB 1 and SB 151 were essentially the same.  (Vol. III, R. at 342, 417, 450-

51.)  He then argued that the actuarial analysis for SB 1 worked for SB 151 as well.  (Vol. 

III, R. at 342, 417, 450-51.)  Responding to questions about whether an actuarial analysis 

accompanied SB 151, Senator Bowen argued that the actuarial analysis provided for SB 1 

“[i]s available” for SB 151.  (Vol. III, R. at 342, 417, 450-51.)   

Despite constitutional mandates, the Senate did not conduct any readings of SB 

151 in its new 291-page form – not even by title.  (Vol. III, R. at 342.)  Instead, Senator 

Bowen moved for final passage of the bill, the roll was called, and the bill passed by a 

22-15 vote.  (Vol. III, R. at 342.)  The effective date of some provisions of the bill, in 

particular changes in Section 19 of the bill for current cash balance plan members, was 
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July 14, 2018.  The remaining provisions were to become effective January 1, 2019.  

(Vol. XII, R. at 1739.) 

On April 10, 2018, the Governor signed SB 151.  

 

V.  The Attorney General, KEA, And FOP Challenge The Constitutionality And 

Legality Of SB 151. 

 

The next day, April 11, 2018, the Attorney General, the KEA, and the FOP filed a 

complaint in Franklin Circuit Court challenging the legality and constitutionality of SB 

151.  The Appellees’ Complaint stated that SB 151 violated Sections 2, 13, 19, 46, and 56 

of the Kentucky Constitution, as well as KRS 6.350 and KRS 6.955.  The Governor 

responded on April 17, 2018, with a Motion to Disqualify the Attorney General and his 

entire Office.  (Vols. I-II, R. at 150-163, 229-239.)   

On April 19, 2018 the Trial Court held a pre-trial hearing to address scheduling 

and briefing matters.  (Vol. II, Video R. at 167.)  After discussing the three-readings 

portion of Section 46, the Trial Court stated it would like to ensure that both sides fully 

briefed the question of whether SB 151 created an appropriation, and, if so, the number of 

votes that were necessary to pass the legislation under Section 46.  (Vol. II, Video R. at 

167.)  The Court explicitly stated that it wanted to “put everyone on advanced notice of 

that so we can make sure that everybody fully briefs” the issue.  (Vol. II, Video R. at 

167.)  The Court then invited the parties to add anything that needed to be addressed, at 

which time they could offer objections.  (Vol. II, Video R. at 167.)  Counsel for the 

Governor did not, responding “Nothing your Honor.”  (Vol. II, Video R. at 167.)  

On April 20, 2018, the Trial Court issued an Order setting the briefing schedule 

and consolidating a new petition filed by the Governor with the Appellees’ original suit 
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challenging the legal and constitutional validity of SB 151.8  (Vol. II, R. at 195-199.)  In 

this order, the Trial Court again requested that all parties fully brief whether SB 151 

made an appropriation or created a debt, and therefore required a majority vote under 

Section 46.  (Vol. II, R. at 196.)  

The following week, from the bench, the Trial Court denied the Governor’s 

motion to disqualify the Attorney General and his office.  (Vol. II, Video R. at 242.)  It 

followed the oral ruling with a May 1, 2018 written Order.  (Vol. II, R. at 299.)  The Trial 

Court held that “…the Attorney General could not possibly have a conflict of interest…” 

because “[t]he long established controlling law on this point emphatically provides that 

the Attorney General’s true clients, to whom he owes his legal and fiduciary duty of 

loyalty, are the citizens of Kentucky and not any officeholder, department or agency.”  

(Vol. II, R. at 299.)  The Trial Court reasoned that “[g]iven this duty, the letters sent by 

the Attorney General to the General Assembly cannot operate to create a conflict of 

interest which would disqualify him from participating in this case.”  (Vol. II, R. at 299.) 

Pursuant to the Trial Court’s scheduling Order, on May 2, 2018, the Appellees 

filed their Brief on the Merits, requesting the Trial Court grant summary judgment, and 

declare that the passage of SB 151 violated Sections 2, 46, and 56 of the Kentucky 

Constitution as well as KRS 6.350 and KRS 6.955.  (Vol. III, R. at 332-384.)  Pursuant to 

the Trial Court’s Order, Appellees included four (4) pages addressing the vote 

requirement under Section 46.  (Vol. III, R. at 350-53.)  In addition, the Appellees 

requested the Trial Court to further find SB 151 unconstitutional and void on the grounds 

                                                           
8 The Governor filed a separate Petition for Declaration of Rights against the Attorney General in Franklin 

Circuit Court.  (Vol. I, R. at 1-14.)  That petition asked the Court to issue declaratory relief finding that 

Representative Osborne was the “presiding officer” of the House of Representatives for the purpose of 

signing every other bill in the 2018 legislative session.  (Id.) 
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that it breached the inviolable contract in violation of Sections 13 and 19 of the Kentucky 

Constitution.  (Vol. III, R. at 332-384.)  On the same day, the Attorney General filed a 

motion to dismiss the Governor’s consolidated petition.  (Vol. I, R. at 83-91.)  

 On May 23, 2018, the Governor filed his Combined Memorandum in Support of 

Motion For Summary Judgment and Response to Plaintiffs’ Motion for Summary 

Judgment.  (Vols. VIII-IX, R. at 1161-1255.) The Legislative Defendants also filed their 

respective briefs, including a motion to dismiss the Plaintiffs’ Verified Complaint.  (Vols. 

IV-V, R. at 535-626; Vol. VIII, R. at 1145-60.)  Both addressed the necessary votes 

under Section 46, providing over twelve (12) pages of argument on the subject.  (Vol. IV, 

R. at 585-590; Vol. IX, R. at 1287-93.) 

 On May 30, 2018, the Plaintiffs filed their Reply Brief and Response to the 

Legislative Defendants’ Motion to Dismiss.  (Vol. IX, R. at 1268-1319; Vol. X, R. at 

1357-67.)9    

VI.   The Trial Court Voids SB 151 For Violating The Three-Readings 

Requirement And The Majority-Vote Requirement Under Section 46 Of The 

Kentucky Constitution.  

 

 On June 7, 2018, the Trial Court held oral argument pursuant to the briefing 

schedule.  (Vol. XII-XIII, R. at 1772-1887.)10  On June 20, 2018, the Trial Court entered 

                                                           
9 On the same day, the Governor sent a letter to the presiding judge of the Trial Court, requesting he recuse 

himself. (Vol. X, R. at 1373-76.)  On May 31, 2018, the Trial Court entered an Order denying the request. 

(Vol. X., R. at 1368-78.)  On Tuesday, June 5, 2018 – two days prior to the scheduled oral argument on the 

merits – the Governor filed a Notice and an affidavit in Franklin Circuit Court requesting the Chief Justice 

of this Court disqualify the judge and appoint a special judge.  (Vol. X-XI, R. at 1433-1719.)  On June 6, 

2018, the Chief Justice entered an Order denying the Governor’s request, determining that the Governor 

“…failed to demonstrate any disqualifying circumstance that would require the appointment of a special 

judge…”  (Vol. XII, at 1732.) 

 
10 Less than a week after oral argument and full submission of the case, the Governor filed an Amended 

Petition seeking to further delay the Trial Court’s resolution of this case.  (Vol. XIV, R. at 1962-63.)  The 

very next day, June 14, 2018, the Attorney General filed a Motion to Strike.  (Vol. XIV, R. at 1962-63.)  

The Governor would later voluntarily dismiss his purported amended petition.  (Vol. XIV, R. at 1962-63.) 
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its Opinion and Order on the merits, finding SB 151 “procedurally deficient and therefore 

null and void[,]” under Section 46 of the Kentucky Constitution.  (Vol. XII, R. at 1745.)  

The Trial Court specifically determined that “SB 151 violated Section 46’s three-readings 

requirement and is therefore unconstitutional and void ab initio.”  (Vol. XII, R. at 1757.)  

The Trial Court also determined that SB 151 failed to receive the 51 votes required under 

Section 46 as a bill for the appropriation of money and the creation of a debt.  (Vol. XII, 

R. at 1757-61.)  Accordingly, the Trial Court declined to address whether the substantive 

provisions of SB 151 violated Sections 2, 13, or 19 of the Kentucky Constitution.  

On June 29, 2018, the Governor filed a motion to alter, amend, or vacate, asking 

the Trial Court to “amend its decision to resolve whether SB 151 violates the ‘inviolable 

contract’ and the Contracts Clause of the Kentucky Constitution.”  (Vol. XIII, R. at 

1888.)  The Governor continued to address the necessary votes under Section 46, 

requesting the court “determine whether the provisions of [SB] 151 that the Court 

invalidated under the 51-vote requirement of Section 46 of the Constitution are severable 

from the larger bill….”  (Vol. XIII, R. at 1888.) 

The Trial Court declined the Governor’s invitation to issue an advisory opinion 

about the constitutional validity of the bill’s substance, stating “…SB 151 failed to 

comply with constitutional requirements for passage and is therefore void; as such, the 

substantive arguments no longer present[] a live controversy for this Court to decide.” 

(Vol. XIII, R. at 1914.) (internal citations omitted).  In addition, the Trial Court found 

that without its unconstitutional appropriation provisions, the remaining provisions of SB 

151 are “incomplete and incapable of being executed[,]” and therefore are not severable. 

(Vol. XIII, R. at 1922.)   
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 On August 10, 2018, the Governor appealed the decision of the Trial Court.  (Vol. 

XIII, R. at 1925-27.)  The Appellees moved to transfer the appeal to this Court and to 

advance it on the docket because this case is of great and immediate public importance.   

(Appellees’ Mot. to Transfer and Mot. to Advance (Aug. 10, 2018)).  The Governor also 

filed a motion to transfer and a motion to advance.  (Gov. Mot. to Transfer (Aug. 10, 

2018)).  The same day, this Court transferred the Governor’s appeal and set an expedited 

briefing schedule and oral argument.  (Order Granting Transfer, Expediting Briefing, and 

Setting Oral Argument (Aug. 10, 2018)). 

This Court should affirm the Trial Court’s holding that the passage of SB 151 

violated Section 46 of the Kentucky Constitution.  This Court should also accept the Trial 

Court’s invitation to re-visit its prior ruling in Board of Trustees of the Judicial Form 

Retirement System v. Attorney General of the Commonwealth, 132 S.W.3d 770 (Ky. 

2003), and hold SB 151 violated KRS 6.350 and KRS 6.955. 

STANDARD OF REVIEW 

 The facts are not in dispute: SB 151 – as a pension bill – received only one 

reading in the House, and that reading was the title of the old bill, “AN ACT relating to 

the local provision of wastewater services.”  It never received a single reading – as a 

pension bill – in the Senate.  SB 151 further received only 49 votes in favor in the House.  

Finally, SB 151 was moved out of committee and voted on without an actuarial analysis 

or fiscal note.  This appeal therefore turns on the purely legal questions of whether the 

General Assembly violated Section 46 of the Constitution by nevertheless passing SB 

151, and whether KRS 6.350 and 6.955 are binding on the General Assembly.  
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 On appeal, “[t]he standard of review . . . of a summary judgment is whether the 

circuit judge correctly found that there were no issues as to any material fact and that the 

moving party was entitled to a judgment as a matter of law.”  Pearson ex rel. Trent v. 

Nat’l Feeding Sys., Inc., 90 S.W.3d 46, 49 (Ky. 2002).  Since no facts are in dispute, 

review is de novo.  Caniff v. CSX Transp., Inc., 438 S.W.3d 368, 372 (Ky. 2014) (citation 

omitted). 

ARGUMENT 

I. The Trial Court Properly Voided SB 151 Because It Did Not Receive Three 

Readings. 

The Trial Court correctly determined that “SB 151 violated Section 46’s three-

readings requirement and is therefore unconstitutional and void ab initio.”  (Vol. XII, R. 

at 1757.)  The uncontested record shows that, after turning SB 151 from an 11-page 

sewer bill into a 291-page pension bill, the General Assembly passed it in mere hours.  It 

thereby avoided any public participation, refused to conduct the statutorily required 

analysis, and did not allow legislators the time to even read the bill.  (Vol. III, R. at 334-

42.)  In doing so, the General Assembly read SB 151, after becoming a pension bill, only 

once in the House, and only by its sewer title.  It failed to read SB 151 a single time, as a 

pension bill, in the Senate.  (Vol. III, R. at 342.)  This Court should affirm the Trial 

Court. 

A. The Three-Readings Requirement Under Section 46 is Mandatory. 

“Section 46 of the Kentucky Constitution sets out certain procedures that the 

legislature must follow before a bill can be considered for final passage.”  D & W Auto 

Supply v. Dep’t of Revenue, 602 S.W.2d 420, 422 (Ky. 1980) (emphasis added).  Among 

these requirements is that “[e]very bill shall be read at length on three different days in 



18 
 

each House . . . .”  KY. CONST. § 46.11  This “requirement that the reading of the bills 

shall be on different days is mandatory.”  Kavanaugh v. Chandler, 72 S.W.2d 1003, 1004 

(Ky. 1934) (emphasis added).   

As the Trial Court held, the three-readings requirement “goes to the heart of what 

it means to be a republic,” and it is “essential to the legitimacy of the legislative process.”  

(Vol. XII, R. at 1752.)  This is because the Framers “designed” the three-readings 

requirement “to provide public notice of the contents of the legislation, the most 

fundamental requirement of any legislative process based on the consent of the 

governed.”  (Vol. XII, R. at 1752.)  

B. The Three-Readings Requirement Under Section 46 is Justiciable. 

The Trial Court correctly held that the General Assembly’s failure to comply with 

Section 46 of the Kentucky Constitution is justiciable.  (Vol. XII, R. at 1748-53.)  It 

noted that “the Kentucky Supreme Court has repeatedly made clear that it is the historic 

and fundamental role of the judiciary to enforce the letter and the spirit of … 

constitutional restrictions.”  (Vol. XII, R. at 1751.)  As such, the Trial Court held that it 

had “the duty … to interpret the Constitution and to ensure that the legislative and 

executive branches do not exceed the authority allotted to them by its terms.”  (Vol. XII, 

R. at 1751.)  This Court should affirm the Trial Court’s decision. 

Section 228 of the Kentucky Constitution requires the judiciary to “support … the 

Constitution of this Commonwealth.”  D & W Auto Supply, 602 S.W.2d at 424.  As such, 

courts are “sworn to see that violations of the constitution by any person, corporation, 

                                                           
11 While Section 46 allows that “the second and third readings may be dispensed with by a majority of all 

the members elected to the House in which the bill is pending,” it is uncontested that there was no vote in 

either House to dispense with the second and third readings.   
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state agency or branch of government are brought to light and corrected.  To countenance 

an artificial rule of law that silences [a court’s] voice[] when confronted with violations 

of the constitution is not acceptable… .”  Id.   

Pursuant to Section 26 of the Kentucky Constitution, courts must exercise their 

judicial authority and void legislation that violates the Kentucky Constitution and the 

procedures that it mandates.  Id.  Indeed, in D & W Auto Supply, this Court voided 

legislation for failure to follow Section 46 of the Kentucky Constitution, the very section 

invoked by the Trial Court.  Id. at 424-25.  

In decision after decision, this Court (and its predecessor) has repeatedly ruled on 

the constitutionality of the General Assembly’s process and/or actions, stating it has a 

“duty” or “constitutional responsibility” to do so.  See Stephenson v. Woodward, 182 

S.W.3d 162, 174 (Ky. 2005) (“[J]ust as this Court will not infringe upon the 

independence of the legislature, we will not cast a blind eye to our own duty to interpret 

the Constitution and declare the law.”); Philpot v. Patton, 837 S.W.2d 491, 494 (Ky. 

1992) (holding that suit may be brought to challenge constitutionality of legislative rule); 

Rose v. Council for Better Educ., Inc., 790 S.W.2d 186, 208-09 (Ky. 1989) (holding 

General Assembly violated constitutional mandate to provide efficient system of common 

schools); Gillis v. Yount, 748 S.W.2d 357, 360 (Ky. 1988) (holding tax violated KY. 

CONST. § 171, and observing that the “judiciary cannot abdicate its responsibility by 

deferring to the legislature”); Farris v. Shoppers Vill. Liquors, Inc., 669 S.W.2d 213, 214 

(Ky. 1984) (declaring statute unconstitutional and enjoining enforcement because it was 

not germane to the subject matter suggested by the title); District Bd. of Tuberculosis 

Sanitarium for Fayette Cnty. v. Bradley, 222 S.W. 518, 519 (Ky. 1920) (“All provisions 
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of the Constitution are mandatory, and the duty imposed upon the courts is to construe 

and enforce them in accordance with their meaning and purpose.”); Varney v. Justice, 6 

S.W. 457, 459 (Ky. 1888) (recognizing the fundamental law of Kentucky, the 

Constitution, “was designed by the people adopting it to be restrictive upon the powers of 

the several departments of government created by it,” including the Legislature);12 

Norman v. Kentucky Bd. of Mgrs. of World’s Columbian Exposition, 20 S.W. 901, 903 

(Ky. 1892) (“… when this court is called upon to exercise a power, respect for a co-

ordinate department of the government cannot be suffered to override fundamental law, 

by virtue of which both act and exist.”). 

The Governor attempts to create exceptions to this extensive precedent, citing 

Philpot v. Haviland.  But, as the Trial Court held, Philpot is simply not on point.  (Vol. 

XII, R. at 1749-50.)13  In Philpot, this Court upheld a Senate rule allowing an individual 

senator to call a bill held for committee for a floor vote if the bill had been held in 

committee for an “unreasonable time” in violation of Section 46 of the Constitution.  

Philpot v. Haviland, 880 S.W.2d 550, 552 (Ky. 1994).  The Court declined to hold the 

rule unconstitutional for two reasons, both of which are distinguishable.  First, the 

Constitutional Debates reveal that the Framers intended for the constitutional provision at 

                                                           
12 Legislative Amici’s claim that the Framers were aware of and relied on a Missouri Supreme Court case 

from 1879 ((Legislators Br. at 8-9. (Aug. 27, 2018.)) 8-9) is wrong because Varney was decided in 1888 – 

two years before the Constitutional Convention.  Moreover, it expressly held that nothing in the 

constitution is discretionary.  See id.   

 
13 The Trial Court held that Philpot v. Haviland does not apply here because, unlike the subjective 

“unreasonable time” requirement at issue there, “the requirement of three readings ‘on three different days’ 

is objective and enforceable.”  (Vol. XII, R. at 1749.)  The Trial Court further observed that the holding in 

Philpot, “relied heavily on the Constitutional Debates, which in the present case support a strict 

interpretation of the requirement for three readings on three separate days.”  (Id.)  It therefore held that the 

three-readings clause must be enforced because “[i]t is a constitutional mandate—not an internal procedural 

rule of the General Assembly.”  (Id. at 1750.) 
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issue to permit the action encompassed by the rule, i.e., for the General Assembly to call 

a bill from committee upon a determination that it had languished an unreasonable time.  

Id.  Second, the Court faced a determination of a “vague phrase” – “unreasonable time” – 

which it determined presented a “political question.”  Id. at 553-54. 

This case is entirely different.  As set forth below, the Constitutional Debates 

show that the Framers explicitly intended the three-readings requirement to prevent – and 

not allow – exactly what happened here, i.e., a bill being rushed through in mere hours, 

excluding the public, and not providing time for legislators to even read it.  See Section 

I(C), infra.  Moreover, there is an obvious difference between a judgment of what is an 

“unreasonable time” versus whether something has had “three” readings on “three” 

different days.  One requires a subjective judgment, while the other simply requires 

counting.  Finally, unlike the narrow issue in Philpot, the failure to enforce the three-

readings clause would nullify what this Court has already ruled is a mandatory procedure.  

See Kavanaugh, 72 S.W.2d at 1004 (the three-readings requirement “is mandatory”).  

The three-readings requirement is justiciable and enforceable. 

C. Section 46 was Intended to Prevent Exactly What Occurred Here. 

The Framers of our Constitution created the three-readings mandate to stop 

“abuses” by the General Assembly.  The specific “abuse” they sought to address is 

exactly what happened here: a secret deal by legislative leadership, followed by a 

reckless “haste” to pass a bill, all without adequate reflection or time to read the bill by 

the Legislature, and without any input from the people affected by the law.   

In debating Section 46 of the Constitution, Delegate Simon B. Buckner described 

this exact scenario, stating the three-readings requirement was necessary to protect both 

the people and the legislature itself:  
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We all know that many abuses exist in legislative bodies in the passage of 

acts. . . . There was, in the opinion of the Committee, a very serious abuse 

of the legislation in the haste with which bills are passed. . . . On one 

occasion, during the last Legislature, a bill involving large interests, the 

interests of the people of two large and populous counties, passed through 

both bodies of the Legislature in thirty-five minutes, and was laid before the 

Executive in a short time after that. . . . It is probable that not ten men in the 

Legislature knew what they were voting on . . . . The people are too apt to 

criticise legislative bodies, and say, because of hasty legislation like this, 

the body is corrupt. This hasty mode of legislation ought to be checked, not 

only in the interest of the people, but in the interest of the legislative body 

itself. 

3 DEBATES OF CONSTITUTIONAL CONVENTION 3868-69 (1891) (Vol. IV, R. at 453-54) 

(emphasis added). 

Another delegate – Delegate Frank P. Straus – described the same problem: 

Sometimes it has happened in the history of our State, as of other states, that 

very important measures, affecting the interest of the whole people, 

especially revenue matters, have been introduced, without referring them to 

any Committee, frequently at the end of a session, without printing, and 

pushed through to the great loss and detriment of the State. . . . We thought 

they ought to give each general measure that degree of consideration which 

would secure accuracy, and we put this into secure that consideration. Now 

under our old Constitution, the reading of a bill for three consecutive days 

was evaded. 

(Id. at 3858) (emphasis added); (Vol. XII, R. at 1753.) 

Thus, Section 46 of the Constitution was specifically designed to prevent “hasty” 

legislation and to prohibit any bill from being passed in a single day.  It was further 

devised to ensure that all members of the General Assembly had time to read and fully 

understand what they voted on.  It was calculated to protect “the interests of the people,” 

so that bills could not be rushed through without public knowledge and participation.  As 

Delegate Buckner stated, a system that did not satisfy these concerns would be viewed as 

“corrupt.”  Indeed, as one delegate warned, “Whenever a man wants to pass any thing 



23 
 

that is wrong, he tries to keep it from being printed; he tries to keep its contents 

unknown.”  (Id. at 3859); (Vol. XII, R. at 1752-53.) 

The requirements of Section 46 prevent such corruption and address these 

concerns in two ways: (1) by requiring the printing of the bill, and (2) by mandating it be 

read at length on three separate days.  Again, as stated by Delegate Buckner: 

We have sought, in recommending this to your consideration, to remedy, in 

great part, the evil, by requiring that, before consideration by the House 

before which the bill comes, it shall be printed, so that every member shall 

have an opportunity at least of knowing what he has voted on. Then it shall 

be read. The report provides three subsequent days … .14 

(Id. at 3869) (Vol. IV, R. at 454.) 

In this case, the evidence is uncontested that neither house of the General 

Assembly met the three-readings requirement of Section 46 after SB 151 was entirely 

stripped of its original sewer language, its very subject was changed, and 291 pages of 

new and different text were added.  In this new form, it received only one reading by title 

in the House, and that reading was by the title of the old bill, “AN ACT relating to the 

local provision of wastewater services.”  (Vol. XII, R. at 1738.)  That one title reading 

was on the same day SB 151 was passed, only hours after it was revealed to legislators 

for the first time, and before the public could participate.  As such, the process contained 

the same “abuses” Delegate Buckner outlined: (1) the haste of passing a bill in one day, 

(2) whereby Legislators did not have time to read or understand it, and (3) where the 

“public interest” was excluded, having no chance to testify or otherwise comment on the 

bill.   

                                                           
14 Delegate Buckner further observed that “the amendment of the Delegate from Shelby, which I believe 

meets with the approbation of most of the members of the Committee, modifies that by enabling the 

Legislature itself to dispense with the two subsequent readings.” (Vol. IV, R. at 454.)  As previously noted, 

there was no such vote to dispense with the second and third readings in this case. 
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The Committee and floor speeches confirm these abuses.  Representative Graham 

raised the haste abuse in that SB 151 was moving so fast that he and others did not have 

the necessary materials to make an informed vote.  (Vol. III, R. at 413-14.)  He stated: 

“[n]o actuary analysis is on hand, and yet the majority party is asking us to pass this bill 

with no materials for us to help us to make a proper and sound decision on this important 

issue.”  (Vol. III, R. at 413-14.)  Representative Wayne raised the abuse of legislators not 

having read the bill, stating, “I dare say no one in this chamber has read the bill.”  (Vol. 

III, R. at 341, 406, 450-51.)  He also noted that the public interest was being excluded, 

requesting that a Kentucky teacher be permitted to speak on the bill.  (Vol. III, R. at 338, 

433, 450-51.)  Chairman Miller denied that request.  

The handling of the new SB 151 in the Senate was even more troubling.  Despite 

the Section 46 mandate, the Senate did not conduct any readings of SB 151 in its new 

291-page form.  (Vol. III, R. at 342.)  Like the House, the Senate acted as though the 

previous readings of SB 151 by its prior title –“AN ACT relating to the local provision of 

wastewater services” – satisfied the constitutional mandate.  The Senate then passed the 

new SB 151 without performing any reading of it in its new form, “AN ACT relating to 

retirement.”  (Vol. III, R. at 342.) 

The result was exactly as Delegate Buckner predicted.  The public has since 

expressed distrust in the legislative process, including one teacher who described it as 

“absolutely corrupt government.”  (Vol. III, R. at 346.)  Indeed, more than 12,000 

Kentuckians marched on the State Capitol in Frankfort to protest the passage of SB 151 

just days later.  
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D. Because the Substitute was not Germane, Section 46 Required SB 151 

be Re-read. 

The Trial Court correctly held that the fact that SB 151 was read (by title) in the 

House and the Senate as a sewer bill cannot and does not satisfy the three-readings 

requirement.  (Vol. XII, R. at 1753-57.)  Instead, the “wholesale changes in SB 151 

rendered the first three readings in the Senate and two readings before the House 

meaningless.”  (Id. at 1756.)  The Trial Court noted that the Constitutional Debates 

compel this conclusion, because the public cannot meaningfully participate in the drafting 

and passage of one bill if it is disguised as an entirely different bill.  (Id. at 1755.)  To 

hold otherwise would render the three-readings mandate meaningless.  Where, as here, 

“the Constitution speaks in plain and unambiguous terms, it is our mandatory duty to give 

effect to its provisions, although the consequences are such as we would like to avoid if 

possible.”  Booth v. Bd. of Educ. of City of Owensboro, 17 S.W.2d 1013, 1014 (Ky. 

1929). 

The Trial Court then ruled that where a bill has been changed so significantly that 

its title must be amended (as required by Section 51 of the Constitution), and its new 

subject is not germane to the original bill, then any prior readings cannot satisfy the three-

readings requirement of Section 46.  (Vol. XII, R. at 1756.)   

In reaching this decision, the Trial Court was in conformity with every state that – 

like Kentucky – does not follow the enrolled bill doctrine.15  See, e.g., Hoover v. Bd. of 

Cnty. Comm’rs, Franklin Cnty., 482 N.E.2d 575, 579 (Ohio 1985) (holding that if 

amendments “vital[ly] alter[]” or “wholly change[]” a bill, the amended bill must receive 

                                                           
15 That fact that every state court to confront the issue has managed to enforce the three readings 

requirement definitively disproves the claim of Legislative Amici that “there is a lack of judicially 

discoverable and manageable standards for” enforcing this constitutional provision.  (Legislators Br. at 5.) 
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three new readings on three separate days); Magee v. Boyd, 175 So. 3d 79, 114 (Ala. 

2015) (holding that prior readings only count if the amended bill “has a common 

purpose” with and “is germane to the original bill”); Stilp v. Commonwealth, 905 A.2d 

918, 958 (Pa. 2006) (“[A] bill does not have to be considered on three separate days, . . . 

if the amendments to the bill added during the legislative process are germane to and do 

not change the general subject of the bill.”): People v. Clopton, 324 N.W.2d 128, 130 

(Mich. App. 1982) (“[S]o long as the amended version or substitute serves the same 

purpose as the original bill, is in harmony with the objects and purposes of the original 

bill, and is germane thereto”); Frazier v. Bd. of Comm’rs of Guilford Cnty., 138 S.E. 433, 

437 (N.C. 1927) (rereading of a bill is necessary only when the bill is amended “in a 

material matter”). Giebelhausen v. Daley, 95 N.E.2d 84, 95 (Ill. 1950) (holding that a 

complete substitute must be re-read, because otherwise constitutional three-readings 

requirement is rendered “nugatory”); State v. Ryan, 139 N.W. 235, 238 (Neb. 1912) 

(holding that any substitute must be “germane to the subject of the original bill and not an 

evident attempt to evade the Constitution, ...”). 

Indeed, as the Trial Court observed, neither the Governor nor the General 

Assembly has identified a single state in which the three-readings requirement can be 

met by reading one bill, and then – after such readings – substituting an entirely different 

bill.  (Vol. XII, R. at 1756.)  Even in the states that provide the maximum latitude to their 

General Assembly, where a bill is stripped of its language, and its subject is changed to 

an entirely different and non-germane subject, it must be re-read the full three times.  See, 

e.g., State ex rel. Ohio AFL-CIO v. Voinovich, 631 N.E.2d 582, 589 (Ohio 1994) 

(distinguishing Hoover “where the entire contents of the original bill were removed and 
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replaced by a totally unrelated subject,” and upholding “a bill that has been heavily 

amended and yet retains its common purpose to modify the workers’ compensation 

laws”); State v. Hocker, 18 So. 767, 770 (Fla. 1895) (holding that re-reading is not 

necessary only where “amendments that [are] adopted . . . are germane to [the original 

bill’s] general subject”).  This is because as the Trial Court noted: “The principle is well 

established that ‘the General Assembly cannot do by indirection what it cannot do 

directly because of constitutional restrictions.’ Commonwealth v. O’Harrah, 262 S.W.2d 

385, 389 (Ky. 1953) (citations omitted).” (Vol. XII, R. at 1740.) 

The Trial Court’s ruling and these same authorities readily defeat the Governor’s 

argument that SB 151 was merely “amended,” and therefore did not require any new 

readings.  A non-germane substitute is an entirely new bill – not simply an amendment.  

291 pages of new pension legislation cannot be seen as an amendment to sewer language, 

especially when all such sewer language is deleted.  Indeed, the Constitutional Debates 

conclusively show that the Framers believed that an amendment could not and should not 

completely transform a bill, because under the Convention rules, substitutes that were not 

germane were repeatedly ruled out of order.  (See, e.g., 3 DEBATES OF CONSTITUTIONAL 

CONVENTION 3121 (1891) (“The President. The substitute must be germane.”)) (Vol. IX, 

R. at 1332.) 

The Governor dismisses this overwhelming authority from other states in a single 

sentence as “simply not the law of Kentucky.”  (Gov. Br. at 70.)  He then offers a single 

case – from Mississippi – where a court refused to enjoin a House rule providing for the 

manner in which Mississippi read its bills. That case, Gunn v. Hughes, 210 So.3d 969, 

970 (2017), is entirely distinguishable.  First, Mississippi follows the enrolled bill 
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doctrine, which this Court explicitly rejected.  See id. at 972 (quoting Hunt v. Wright, 11 

So. 608, 610 (Miss. 1892), which held that courts apply “the conclusive and irrebuttable 

presumption” that the legislature complied with the constitution in passing laws). Second, 

the challenge in Gunn was about a House rule, and “not a request to invalidate a statute,” 

as it is here.  Gunn, 210 So.3d at 982.  Third, the Mississippi constitution contains a 

provision that “necessarily commits upon the Legislature the obligation to determine how 

[the reading] requirement will be carried out,” by providing that reading in full only 

occur “upon the demand of any member.”  Id.  Kentucky’s three-readings requirement 

contains no such delegation.16 

Faced with this reality, Legislative Amici argue that Section 46 of the 

Constitution secures rights belonging to the General Assembly, and that the General 

Assembly can therefore waive those rights.  (Legislators Br. at 12.)  But the Constitution 

protects the rights of the people, not the General Assembly.  See KY. CONST. Preamble 

(“We, the people of the Commonwealth of Kentucky… do ordain and establish this 

Constitution.”)  It may not be “waived” or otherwise ignored by any public official.  

As noted above, Section 46 is mandatory.  See Kavanaugh, 72 S.W.2d at 1004.  

Its text states the General Assembly “shall” follow its procedure.  KY. CONST. § 46.  As 

such, this Court must enforce the constitutional mandate and void SB 151.  See Rose, 790 

S.W.2d at 209 (“The duty of the judiciary in Kentucky was so determined when the 

                                                           
16 The Governor also contends that the three-readings requirement is satisfied because the legislators read 

the bills “to themselves,” i.e., silently.  (Gov. Br. at 67-68.)  That argument ignores both the text and 

purpose of the constitutional provision.  If the requirement is satisfied by silent reading, then it is satisfied 

by printing.  But the Constitution requires both printing and reading, and it specifies that the reading must 

occur on separate days. KY. CONST. § 46. The reason for requiring reading on separate days is abundantly 

clear from the Constitutional Debates: to slow the “hasty” legislative process that was subject to abuse and 

the appearance of corruption.   
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citizens of Kentucky enacted the social compact called the Constitution and in it provided 

for the existence of a third equal branch of government, the judiciary.”); Philpot v. 

Patton, 837 S.W.2d at 494 (stating “it is our constitutional responsibility to tell [the 

General Assembly] whether the system in place complies with or violates a constitutional 

mandate, and, if it violates the constitutional mandate, to tell them what is the 

constitutional ‘minimum.’”).  

E. The Trial Court Correctly Rejected the Governor’s “Parade of 

Horribles.” 

Faced with the plain language of the Constitution, the Governor continues to 

argue that this Court should ignore its duty and refuse to enforce the three-readings 

requirement.  He contends that invalidating SB 151 will create numerous additional 

lawsuits and could invalidate numerous other laws.  (Gov. Br. at 69-73.)  This exact 

argument was rejected by this Court in D & W Auto Supply. 

In D & W Auto Supply, this Court analyzed and overturned the enrolled bill 

doctrine.  In doing so, its ruling opened the door for new challenges, and the Court 

unquestionably faced the same parade of horribles offered by the Governor.  Yet the 

Court held that the “fact that the number and complexity of lawsuits may increase is not 

persuasive if one is mindful that the overriding purpose of our judicial system is to 

discover the truth and see that justice is done. The existence of difficulties and 

complexities should not deter this pursuit and we reject any doctrine or presumption that 

so provides.”  D & W Auto Supply, 602 S.W.2d at 424.   

The same approach is required here.  The argument that “difficulties” may arise 

cannot deter this Court from its duty “to see that violations of the constitution by any 
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person, corporation, state agency or branch of government are brought to light and 

corrected.”  Id. 

Moreover, the Governor’s argument is misdirection: SB 151 is the only bill before 

this Court.  (Vol. I, R. at 8-44.)  As the Trial Court recognized, courts may apply 

numerous doctrines to bills that, unlike SB 151, were not challenged before they became 

law.  The Trial Court noted that courts “have many tools to fashion remedies that will 

guard against an injury to the public interest, including applying equitable principles of 

waiver, estoppel, laches, and fashioning prospective relief.”  (Vol. XII, R. at 1765.) 

More importantly, however, it is no excuse for unconstitutional actions to say that 

the General Assembly has regularly violated the Constitution – a fact admitted at oral 

argument by counsel for both the Governor and the General Assembly.  (See e.g.,Vol. 

XIII, R. at 1819; id. at 1857 (“THE COURT: This is -- this is kind of, in my view, a 

pretty extreme end of the continuum, though, of employing those rules because it is not 

normal, or it is not routine, I don't think, to take a bill, to strip it completely of all of its 

language and then to substitute an entirely new bill on an entirely different subject. MR. 

FLEENOR: It happens more than you might think, Your Honor.”).)  Indeed, the 

Governor’s argument – that the General Assembly repeatedly violates the Constitution – 

compels this Court to stop this unlawful practice.  This Court must stop the pattern of 

abuse and violation of the three-readings clause by the General Assembly, and affirm the 

Trial Court.   

II. The Trial Court Properly Voided SB 151 Because It Did Not Receive 51 

Votes. 

The Trial Court also ruled that SB 151 violates Section 46 of the Constitution and 

is void ab initio for the additional reason that it contains self-executing appropriations 
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and creates a debt, but did not receive the vote “of a majority of all the members elected 

to” the House that was necessary for passage.  (Vol. XII, R. at 1757-61.) 

In his briefs the Governor does not contest that: (1) the majority requirement is 

justiciable; (2) if SB151 contains an appropriation or creates a debt, it needed 51 votes in 

the House; and (3) SB 151 did not receive 51 votes in the House.  Instead, he makes two 

arguments.  First, he argues that SB 151 does not contain an appropriation or create a 

debt.  (Gov. Br. at 78-94.)  Second, he claims that the Trial Court should not have 

addressed the issue – despite the fact that the Attorney General and the Governor 

extensively briefed it – simply because it did not originally appear in the initial 

complaint.  (Gov. Br. at 75, 76.)   

A. SB 151 Contains an Appropriation. 

It is undisputed that: (1) appropriations bills require a majority vote under KY. 

CONST. § 46; (2) whether a bill received the majority vote presents a justiciable issue; (3) 

the Court must declare void an appropriation that did not receive 51 votes; and (4) SB 

151 failed to secure a majority of votes in the House.  The only disputed issue is whether 

SB 151 contains an appropriation.  This Court’s precedent clearly holds that it does. (Vol. 

XII, R. at 1757-61.)  

Section 46 of the Constitution provides, in relevant part: 

No bill shall become a law unless, on its final passage, it receives the votes 

of at least two-fifths of the members elected to each House, and a majority 

of the members voting, the vote to be taken by yeas and nays and entered in 

the journal: Provided, Any act or resolution for the appropriation of money 

or the creation of debt shall, on its final passage, receive the votes of a 

majority of all the members elected to each House. 

(Emphasis added).   
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This majority-vote requirement first appeared in the Constitution of 1850.  See 

KY. CONST. of 1850, art. II, § 40.  Delegate Thomas James, who introduced the provision, 

explained that it was designed to “prevent the representatives of the people from putting 

their hands into the treasury without proper authority and due reflection.”  DEBATES OF 

CONSTITUTIONAL CONVENTION 1031 (1849).  The Framers of the current Constitution 

included the same provision “to require deliberation and good reason to be given before 

you appropriate money, such reasons as will induce a majority of the members to vote for 

the measure.”  2 DEBATES OF CONSTITUTIONAL CONVENTION 1655 (1891).  It had proven 

to be “a wise provision to protect the Treasury.”  Id. 

Thus, any bill that provides for an appropriation requires at least 51 votes in the 

House and 20 votes in the Senate.  See D & W Auto Supply, 602 S.W.2d at 422 (holding 

bill containing appropriations void, because it “received less than 51 votes in the 

House”).  

This Court has explained that “[w]here the General Assembly has mandated that 

specific expenditures be made on a continuing basis, or has authorized a bonded 

indebtedness which must be paid, such is, in fact, an appropriation.”  Fletcher v. 

Commonwealth, 163 S.W.3d 852, 865 (Ky. 2005) (emphasis added).  The Court further 

explained that “appropriations” can be made outside a budget bill, stating that legislation 

may “mandate appropriations even in the absence of a budget bill.”  Id.   

As an example of such an appropriation, Fletcher identified the exact pension 

statutes at issue here, specifically KRS 61.565(1) (“Each employer participating in the 

State Police Retirement System . . . and each employer participating in the Kentucky 

Employees Retirement System . . . shall contribute annually to the respective retirement 
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system . . . .”).  Id.  That very law is changed, altered, and amended by SB 151. SB 151 

amends KRS 61.565(1)(a) as follows: 

Each employer participating in the State Police Retirement System as 

provided for in KRS 16.505 to 16.652, [each employer participating in ]the 

County Employees Retirement System as provided for in KRS 78.510 to 

78.852, and [each employer participating in ]the Kentucky Employees 

Retirement System as provided for in KRS 61.510 to 61.705 shall contribute 

annually to the respective retirement system an amount determined by the 

actuarial valuation completed in accordance with KRS 61.670 and as 

specified by this section. Employer contributions for each respective 
retirement system shall be equal to the sum of [percent, as computed under 

subsection (2) of this section, of the creditable compensation of its 

employees to be known as] the “normal cost contribution[contributions,]” 

and [an additional amount to be known as] the “actuarially accrued liability 

contribution.” 

SB 151, § 18.  SB 151 goes on to provide the method of calculating these contributions.  

See id. (amending KRS 61.565(b)-(e)).  Because it amends KRS 61.565(1), which the 

Supreme Court has identified as an appropriation, SB 151 required 51 votes for passage.   

Like KRS 61.565, SB 151 requires employers – i.e., state agencies – that 

participate in KERS or CERS to contribute annually to retirement plans.  Section 12 of 

SB 151 mandates contributions by these public employers to hybrid cash balance plans of 

state employees.  It requires the state to provide a “contribution of four percent (4%) of 

the creditable compensation earned by the employee for each month the employee is 

contributing” to their plan.  SB 151, § 12(2)(b); see also SB 151, § 14(45).  Put simply, 

these sections of the bill require a contribution – defined in Fletcher as an appropriation 

under law – by public employers based on a set calculation.  These annual contributions 

are the definition of a self-executing appropriation.  

Here, as in Fletcher, there is a state law requiring public employers to contribute 

annually to retirement accounts.  Fletcher definitively ruled that such payments were 

self-executing appropriations under the state Constitution.  Id. at 868 (holding that, 
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“absent a statutory … mandate,” such as the statutes establishing self-executing 

appropriations, “Section 230 precludes the withdrawal of funds from the state treasury 

except pursuant to a specific appropriation by the General Assembly”).     

The Governor contends on appeal that SB 151 is not an appropriation because the 

only legal definition of appropriation is “the setting apart of a particular sum of money 

for a specific purpose.”  (Gov. Br. at 79) (quoting Davis v. Steward, 248 S.W. 531, 532 

(Ky. 1923)).  That contention is tantamount to arguing that an appropriation must be in 

the form of a budget bill.  Kentucky law has conclusively rejected that argument.  In 

Bosworth v. State University, 179 S.W. 403, 405 (Ky. 1915), the Court held the provision 

at issue was an “appropriation” pursuant to Sections 46 and 230 of the Constitution, even 

though it was placed in a bill other than a budget bill.   

Similarly, in D & W Auto Supply, this Court struck down a law for lack of the 

necessary votes under Section 46, even though the bill at issue was not a budget bill and 

did not include any “specific” sum of money.  There, the statute at issue placed an 

assessment on the gross proceeds from the sale of designated items, and then “directed 

the Department of Revenue to collect and disburse the monies from a fund ‘within the 

state treasury’ to implement the purposes of the Act.”  602 S.W.2d at 422.  Even though 

no specific sum of money was set aside, the Court held that the statute was an 

appropriation because, “[i]n the simplest of terms, an assessment of money is made and 

its expenditure is directed.”  Id. (Emphasis added). 

SB 151 plainly directs the expenditure of money: it requires employers to 

contribute to the retirement systems based on a specific calculation.  (Vol. XII, R. at 

1759-60.).  The Governor claims these provisions are merely a “recommend[ation]” 
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because they are regularly “notwithstood” in budget bills that substitute different 

employer calculations.  But this argument in fact disproves the Governor’s point.  Absent 

budgetary language notwithstanding it, the appropriations mandated by SB 151 must be 

made.  That is why SB 151 represents a “self-executing appropriation”: it “mandate[s] 

appropriations even in the absence of a budget bill.”  Fletcher, 163 S.W.3d at 865.  That 

another law – such as a budget bill – must “notwithstand” this statute simply 

demonstrates that it is an appropriation. 

Confusingly, the Governor claims that Fletcher is “beside the point,” because the 

only definition of “appropriation” is the one provided by D & W Auto Supply.  Thus, the 

Governor contends, Fletcher applies to an “appropriation” for purposes of Section 230, 

while D & W Auto Supply only applies to Section 46.   

The Governor is wrong, as Fletcher explains this issue clearly.  Section 230 

provides that money may not “be drawn from the State Treasury, except in pursuance of 

appropriations made by law.”  KY. CONST. § 230.  Appropriations are “made by law” in 

multiple ways, including: when they are mandated by the Constitution, Fletcher, 163 

S.W.3d at 866-67; when they are mandated by budget bills; or when they are mandated 

by self-executing appropriations, meaning “statutes that mandate appropriations even in 

the absence of a budget bill,” Id. at 865.  When a statute mandates a payment – be it in a 

branch budget bill, a litter control bill (as in D & W Auto Supply), or a self-executing 

appropriation (as in this case) – that statute must comply with the majority vote 

requirement of Section 46 of the Constitution, which applies to all acts or resolutions “for 

the appropriation of money.”  Complying with the majority vote requirement for the 

statute accomplishes the Framers’ purposes of “protect[ing] the Treasury” by ensuring 
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adequate “deliberation” before any funds are expended.  2 DEBATES OF CONSTITUTIONAL 

CONVENTION 1655 (1891).17  

In sum, Section 46 of Kentucky’s Constitution requires 51 favorable votes in the 

House to pass any appropriation.  In Fletcher, this Court ruled that the very statutes 

amended by SB 151 are appropriations.  SB 151 secured only 49 votes in favor.  As such, 

under D & W Auto Supply, this Court must void SB 151 for violating the Kentucky 

Constitution. 

B. The Trial Court Correctly Held that SB 151 Creates a Debt. 

The Trial Court also correctly held that SB 151 creates a debt because it imposed 

additional financial obligations on the Commonwealth.  (Vol. XII, R. at 1760-61.)  As the 

Trial Court explained, “A debt is, in its simplest terms, a financial obligation or liability.”   

(Id. at 1760 (quoting BLACK’S LAW DICTIONARY (10th ed. 2014), defining “debt” as a 

“liability on a claim.”).)  Indeed, in his Brief, the Governor details at great length the 

ways in which the pension system represents an obligation on the state.   

As noted by the Trial Court, SB 151 “continues to impose that financial 

obligation, though under altered terms.”  (Vol. XII, R. at 1761.)  It not only continues 

certain of these prior obligations, but, in some cases, imposes new ones, such as the new 

contribution requirements for the defined contribution plans.  (Vol. XIII, R. at 1918-21 

(citing SB 151 §§ 9, 14, 15, 16, 17, 18, 19, 43, 45, 52, and 77).)  SB 151 therefore creates 

                                                           
17 The Governor also provides extensive argument on whether the plain meaning of Section 46 would 

render SB 151 subject to the line-item veto. That question is not at issue here, and bears no relevance to 

whether SB 151 is void.  The Court should not provide an opinion that “would . . . be ‘merely hypothetical 

or an answer which is no more than an advisory opinion.’” Koenig v. Pub. Prot. Cabinet, 474 S.W.3d 926, 

930 (Ky. App. 2015) (citation omitted). 
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a debt. Because Section 46 of the Constitution also requires a majority vote for bills “for 

... the creation of debt,” this Court should affirm and void SB 151 this additional reason. 

C. SB 151’s Appropriations and Debt Provisions are Not Severable. 

The General Assembly’s failure to comply with the majority-vote requirement of 

Section 46 rendered SB 151 unconstitutional in full, as the Trial Court ruled in denying 

the Governor’s motion to alter, amend or vacate the Judgment.18  (Vol. IX, R. at 1757-61; 

Vol. XIII, R. at 1922.)  The majority-vote requirement mandates that “Any act or 

resolution for the appropriation of money or the creation of debt shall, on its final 

passage, receive the votes of a majority of all the members elected to each House.”  KY. 

CONST. § 46.  Under the plain terms of KY. CONST. § 46, the “act” at issue – and not a 

portion of the act – is unconstitutional because it did not receive the requisite number of 

votes in the House of Representatives.   

Indeed, in D & W Auto Supply, this Court did not perform a severability analysis 

– it held that the entire bill was void for failure to comply with the majority-vote 

requirement.  See generally D & W Auto Supply, 602 S.W.2d at 422-23.  Under the plain 

language of Section 46, the severability clause and statute do not apply when an act 

violates the majority-vote requirement of Section 46.  The entire bill is therefore void ab 

initio. See Spanish Cove Sanitation, Inc. v. Louisville-Jefferson Cnty. Metro. Sewer Dist., 

72 S.W.3d 918, 921 (Ky. 2002) (declining to perform severability analysis because a bill 

“passed in contravention of the Constitution [and therefore] is void ab initio” because the 

court cannot “parse out the unconstitutional pieces of something that does not exist”). 

                                                           
18 In another attempt to impugn the integrity of the Trial Court, the Governor asserts that it issued its 

Opinion and Order denying his motion to alter, amend or vacate the judgment “in roughly the time it took 

the Governor’s counsel to return to their offices in the Capitol.”  (Gov. Br. at 23.)  At that time, the 

Governor’s motion – which argued severability for the first time – had been pending for 12 days.   
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Even if the plain language of the Constitution did not render the entire bill void, 

this Court should uphold the Trial Court’s holding that the appropriations provisions 

cannot be severed from the bill.  (Vol. XIII, R. at 1922.)  Unconstitutional provisions are 

severable only if they are not “essential [to] and inseparable [from]” the rest of the bill.  

Louisville Metro Health Dep't v. Highview Manor Ass’n, LLC, 319 S.W.3d 380, 384 (Ky. 

2010).  As the Trial Court held, however, the appropriation provisions go to the heart of 

SB 151. (Vol. XII, R. at 1922.)  Those provisions include the statutory sections 

establishing new plans for future employees, as well as the reenactment of KRS 61.565, 

which is the statute that establishes the KERS public pension system.  Those provisions, 

which the legislature unconstitutionally passed, are essential to SB 151.  The rest of the 

bill simply cannot be severed from these unconstitutional appropriations because “the 

entire bill is dependent upon the legislature’s allocation of specific amounts of tax dollars 

to the specific purposes of funding these retirement systems.”  (Vol. XIII, R. at 1921.)  

The Governor cites one case to support his severability argument, Kentucky 

Municipal League v. Commonwealth Dep’t of Labor, 530 S.W.2d 198 (Ky. 1975), but 

that case is plainly not on point.  The constitutional provision at issue in that case – KY. 

CONST. § 181 – does not by its plain text invalidate entire acts.  Section 46 explicitly does 

so.  Further, the statute at issue in Ky. Municipal League was held unconstitutional only 

as applied to municipal employees “engaged in work . . . of purely local concern.”  Ky. 

Mun. League, 530 S.W.2d at 200.  The statute was therefore constitutional as applied to 

employees “engaged in work of state-wide concern,” such as firefighters, and could be 

applied to such employees without undermining the purpose of the entire statute.  Id.  As 

the Trial Court found, the unconstitutional provisions of SB 151 are by contrast “so 
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essential to” the bill that” the remaining sections “could not stand without them.”  

McGuffey v. Hall, 557 S.W.2d 401, 416 (Ky. 1977).  This Court therefore cannot cure the 

constitutional defect by severing any part of SB 151. 

D. The Trial Court Properly Requested that the Parties Address the 

Constitutional Defect. 
 

The Governor also argues that this Court should not consider the majority vote 

requirement of Section 46 because the Trial Court – and not a party – raised the issue in 

this matter’s initial hearing.  This argument is as baseless as the Governor’s attacks on the 

Trial Court Judge.19  Appellees’ Complaint pleaded a violation of KY. CONST. § 46. (Vol. 

I, R. at 8-42.)  Having that section brought to the Court’s attention, the Trial Court had 

the authority – and the duty – to raise, request briefing, hear argument, and decide 

whether SB 151 received the requisite votes required by that section.  

As noted above, the Constitution requires the judiciary to “support … the 

Constitution of this Commonwealth,” and our courts are “sworn to see that violations of 

the constitution by any person, corporation, state agency or branch of government are 

brought to light and corrected.  To countenance an artificial rule of law that silences [a 

court’s] voice[] when confronted with violations of the constitution is not acceptable… .” 

D & W Auto Supply, 602 S.W.2d at 424.  In numerous and binding precedent, this Court 

                                                           
19 In his Brief, the Governor directly attacks the integrity of the judiciary by contending that the Trial Court  

Judge “views it as part of his constitutional oath to rule against the Governor.” (Gov. Br. at 77.)  The 

Governor’s statements are not only disrespectful, but are factually and legally unsubstantiated.  As Justice 

John Roach recognized in Dean v. Bondurant, “[W]e cannot operate a judicial system, or indeed a society, 

on the basis of factually unsubstantiated perceptions of the cynical and distrustful.” 193 S.W.3d 744, 752 

(Ky. 2006) (quoting MacKenzie v. Super Kids Bargain Stores, Inc., 565 So. 2d 1332, 1335 (Fla. 1990)). 

Uncorroborated conclusions and mere suppositions that attack the integrity of the court are not grounds for 

any relief.  See Collins v. Wells, 314 S.W.2d 572 (Ky. 1958); see also Odom v. Parker, 2014 WL 1681155 

(Ky. App. Apr. 25, 2014) (unpublished)  (holding that “[b]ald assertions [attacking the honesty and 

integrity of the trial court], lacking any evidentiary support and deficient in legal and logical reasoning, 

carry no weight and form an insufficient basis for relief.”) (attached to Appendix as Exhibit A pursuant to 

CR 76.28(4)(c)).   
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holds this duty includes raising or even deciding constitutional issues that are not first 

raised by a party. As stated by the Court in Mitchell v. Hadl, 816 S.W.2d 183, 185 (Ky. 

1991), “[w]hen the facts reveal a fundamental basis for decision not presented by the 

parties, it is [a court’s] duty to address the issue to avoid a misleading application of the 

law.”  Id.   

Indeed, this Court has ruled that the Court may raise and decide constitutional 

issues that Justices first raise sua sponte during oral argument.  See Elk Horn Coal Corp. 

v. Cheyenne Resources, Inc., 163 S.W.3d 408, 424 (Ky. 2005).  In Elk Horn Coal Corp., 

this Court ruled a statute was unconstitutional because it violated the separation of 

powers.  163 S.W.3d at 411, 422.  The parties never briefed that issue.  Members of the 

Court instead raised it for the first time during oral argument.  Id. at 424.  Yet the Court 

ruled that it was “not precluded by any rule or constitutional provision from addressing 

this issue.”  Id.    

In rendering its decision, the Court followed precedent, including Priestley v. 

Priestley, 949 S.W.2d 594, 596 (Ky. 1997), in which the Court ruled that nothing 

prevents a court from deciding an issue that was not presented by the parties so long as 

the court confines itself to the record.  Id. at 424 n. 73.20   

Here, the Trial Court properly exercised its authority within Elk Horn Coal Corp. 

and other precedent.  It raised the question of whether SB 151 was unconstitutional under 

                                                           
20 The Court also cited to Mitchell v. Hadl, supra,, and quoted a section of 16 C.J.S. Constitutional Law § 

92 (2004), which states: “As a general rule, a court will not inquire into the constitutionality of a statute ... 

on its own motion, but only those constitutional questions which are duly raised and insisted on, and are 

adequately argued and briefed will be considered.... This is not an inflexible rule, however, and in some 

instances constitutional questions inherently involved in the determination of the cause may be 

considered even though they may not have been raised as required by orderly procedure.” Id. (Emphasis 

added).  
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KY. CONST. § 46’s vote requirement when the parties first appeared before the Trial 

Court on April 19, 2018, after reviewing the Complaint in which Appellees pleaded a 

violation of Section 46.  (Vol. XII, R. at 1757-61.)  It ordered all of the parties to brief the 

merits of the vote requirement issue.  (Vol. II, R. at 195-99.)  The parties then, in fact, 

extensively briefed the issue, in multiple pleadings, and argued the issue before the court 

on June 7, 2018.  (See Vol. III, R. at 350-53; Vol IV, R. at 585-90; Vol. IX, R. 1221-27, 

R. at 1287-93; Vol. XII, R. at 1735.)  

At no point did counsel for the Governor formally object to the Trial Court raising 

this constitutional issue or attempt to prevent the Trial Court from addressing it.  In fact, 

and as the Trial Court noted in its Opinion and Order, the Governor admitted in his 

briefing below that “the question of whether a bill received a sufficient number of votes 

is objectively verifiable and judicially administrable – i.e., everyone agrees on what 

constitutes a vote for or against legislation, and the final vote tally can be simply and 

indisputably determined.”  (Vol. XII, R. at 1748.)21  The parties – including the Governor 

– expressly consented to the Trial Court addressing this constitutional issue by asking the 

Court to grant summary judgment on the issue of whether or not SB 151 was void 

because it did not receive 51 votes as required by KY. CONST. § 46.  (Vols. VIII-IX, R. at 

1161-1255.)  Nothing in the record demonstrates that the Governor formally objected to 

the Trial Court raising and ordering the parties to address the issue, or that the Governor 

attempted to prevent the Trial Court from addressing it. 

                                                           
21 Further, the Governor ignores the plain language of CR 15.02, which provides, in pertinent part: “When 

issues not raised by the pleadings are tried by express or implied consent of the parties, they shall be treated 

in all respects as if they had been raised in the pleadings. Such amendment of the pleading as may be 

necessary to cause them to conform to the evidence and to raise these issues may be made upon motion of 

any party at any time, even after judgment; but failure so to amend does not affect the result of the trial of 

these issues.” 
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The Governor improperly cites to Delahanty v. Commonwealth, --- S.W.3d ---, 

2018 WL 2372794 (Ky. App. May 25, 2018), which is not final because it is currently 

before this Court on a motion for discretionary review in Case No. 2018-SC-000316.  As 

such, it may not be cited to this Court.  While CR 76.28(4)(c) allows the citation of 

unpublished opinions, “the rule does not extend to opinions that are not final, for clearly 

there can be no precedential value to a holding that is still being considered.”  State Farm 

Ins. Co. v. Edwards, 339 S.W.3d 456, 458 n. 2 (Ky. 2011) (citing Alexander v. 

Commonwealth, 220 S.W.3d 704 (Ky. App. 2007)).   

Regardless, Delahanty is distinguishable from and inapplicable to this case, and 

does not disturb the decision in Elk Horn Coal Corp.  In Delahanty, “[t]he issue of 

constitutionality was not essential to the motions before [the trial court], had not been 

raised by any of the parties, and had no effect on [the trial court’s] final disposition of 

those cases” before the trial court. 2018 WL 2372794, at *10.  In this case, the question 

of constitutionality was central to the Verified Complaint, was extensively briefed, and 

was argued before the Trial Court.   

The Trial Court had the authority and duty to address this constitutional issue 

under the published precedent of this Court.  The Court should affirm the Trial Court’s 

proper ruling. 

III. The Court Should Also Void SB 151 Because It Violates KRS 6.350  

And KRS 6.955. 

 

The passage of SB 151 further violated KRS 6.350 and KRS 6.955.  These 

statutes – passed by both chambers and signed into law by the Governor – prevent either 

the House or Senate from voting a pension bill out of a committee without a completed 

actuarial analysis and a local impact fiscal note, respectively.  Here, the House ignored 
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these statutory requirements and voted SB 151 out of its committee without either an 

actuarial analysis or a local impact fiscal note.  In doing so, individual members of the 

General Assembly – including the Committee Chair and Speaker Pro Tempore – 

unlawfully suspended KRS 6.350 and 6.955 in violation of the constitutional mandate of 

KY. CONST. § 15.   

The Trial Court declined to apply KRS 6.350 and 6.955, but encouraged this 

Court to evaluate its decision. (Vol. XII, R. at 1745-47.)  The Trial Court stated that 

while it felt compelled to follow this Court’s “broad holding” in Board of Trustees v. 

Attorney General of the Commonwealth, 132 S.W.3d 770 (Ky. 2003), “… the 

circumstances of this case may present compelling reasons for the Supreme Court to 

revisit its ruling on the ability of the General Assembly to ‘waive’ the statutory 

requirement of an actuary study.”  (Vol. XII, R. at 1746-47.)   

In Board of Trustees, this Court’s ruling rested on the assumption that the General 

Assembly’s refusal to follow KRS 6.350 did “not violate some other provision of the 

Constitution.”  132 S.W.3d at 777.  Here, it does.  Specifically, the refusal of the 

Committee Chairman and Speaker Pro Tempore to follow these statutes unlawfully 

suspends them in violation of the constitutional mandate of KY. CONST. § 15.  No such 

issue was raised before or analyzed by this Court in Board of Trustees.  See 32 S.W.3d 

770.22   

                                                           
22 Board of Trustees further relied on an incorrect reading of a Florida case for the proposition that courts 

will not review a legislature’s procedural rule “even when the procedural rule is, as here, codified in 

statute.”  Id. at 777 (citing Moffitt v. Willis, 459 So.2d 1018, 1021-22 (Fla. 1984)).  In Moffitt, the statute at 

issue simply provided that each legislative committee “shall abide by the general rules and regulations 

adopted by its respective house to govern the conduct of meetings by such committee.”  Moffitt, 459 So.2d 

at 1021.  The Moffitt court declined to adjudicate a claim that the statute had been violated because to do so 

would necessarily require the court to determine whether a legislative committee had followed legislative 

rules.  Id. at 1022 (“It is a legislative prerogative to make, interpret and enforce its own procedural rules . . 

. .  [W]e may not invade the legislature's province of internal procedural rulemaking.”).  Thus, Moffitt 
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In this case, it is indisputable that there was no compliance with either KRS 6.350 

or KRS 6.955, and there was no vote by the General Assembly to suspend them.  The 

circumstances of this case present compelling reasons for this Court to overrule Board of 

Trustees because individual legislators cannot suspend statutes. 

A. Individual Members of the General Assembly Cannot Unilaterally 

Suspend Statutes. 

 

When the General Assembly passed KRS 6.350 into law in 1980, it codified a 

law, not a legislative rule. 1980 Ky. Acts, Ch. 246, § 1.  Unlike a legislative rule, KRS 

6.350 went through public hearings, multiple readings in each chamber, and a vote from 

both chambers.  It was then subject to veto from the governor.  Once passed, it became a 

statute, protected by KY. CONST. § 15. 

The plain language of the KRS 6.350(1) makes clear that a pension bill shall not 

make it out of committee and to a full chamber unless it is accompanied by an actuarial 

analysis.  The legislature has consistently amended KRS 6.350 to strengthen its 

requirements.  Indeed, this very General Assembly strengthened KRS 6.350 in 2017, 

when it unanimously added a subsection (c) to KRS 6.350(2) providing that “[a] 

statement that the cost is negligible or indeterminable shall not be considered in 

compliance with this section.”  KRS 6.350(2)(c).  That amendment reflects the General 

Assembly’s intent to ensure there would always be a detailed actuarial analysis – not a 

mere statement – before a pension bill reaches a legislative chamber.  Moreover, by 

enhancing these requirements, this legislature demonstrated its intent to be bound by 

KRS 6.350.  Despite this, two members of the General Assembly unilaterally ignored the 

                                                           
addressed only whether the court would interpret procedural rules made by the legislative body – not 

statutes like KRS 6.350. 
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clear language of KRS 6.350, and ordered votes for SB 151 to move out of committee 

and onto the House floor.  

Section 15 of the Kentucky Constitution – entitled “Laws to be suspended only by 

the General Assembly” – mandates that “no power to suspend laws shall be exercised 

unless by the General Assembly or its authority.”23  As the Trial Court aptly recognized, 

“statutory requirements may be suspended, but only upon action of the legislature.”  (Vol. 

XII, R. at 1747.)  The Trial Court wrote that under Legislative Research Comm’n by and 

through Prater v. Brown, 664 S.W.2d 907, 913 (Ky. 1984), “a legislature is authorized 

only to act through passage of legislation.”  (Vol. XII, R. at 1747.)  “Thus, while the 

legislature can suspend the requirements of KRS 6.350 and KRS 6.955 under Section 15, 

it arguably should be required to enact legislation to do so.”  (Vol. XII, R. at 1747.)  In 

sum, the General Assembly must suspend a law either by enacting express legislation that 

suspends or repeals the law, or which expressly “notwithstands” it. KY. CONST. § 15.   

In the past, the General Assembly has followed this legal process in suspending 

KRS 6.350, including during the 2004 Special Session.  See 2004 (1st Extra. Sess.) Ky. 

Acts Ch. 1, sec. 19.  As it did on those occasions, to suspend law the General Assembly 

must pass laws, through majority vote in both chambers, specifically stating that the new 

law “shall be effective, KRS 6.350 to the contrary notwithstanding.”  See id.  

In the instant case, single individuals – Chairman Miller in the Committee and 

Speaker Pro Tempore Osborne in the House – unilaterally suspended KRS 6.350.  As the 

Trial Court acknowledged “it is uncontested that the legislature did not affirmatively 

                                                           
23 When Section 15 is drawn into the analysis, the issue does become one of constitutional interpretation 

and is justiciable. See, e.g., Baker v. Carr, 369 U.S. 186 (1962); Fletcher v. Commonwealth, 163 S.W.3d 

852, 860 (Ky. 2005); Philpot v. Patton, 837 S.W.2d 491, 494 (Ky. 1992).” (Id.)  
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enact any legislation to suspend KRS 6.350 or KRS 6.955, nor did it include a 

‘notwithstanding’ clause in SB 151 that suspended those requirements.”  (Vol. XII, R. at 

1747.)  The Court wrote: “While the legislature may suspend its own rules without 

enacting a law, Section 15 of the Kentucky Constitution appears to prevent the legislature 

from suspending a statute without enacting legislation.”  (Vol. XII, R. at 1747.)  

Board of Trustees failed to analyze or consider KY. CONST. § 15.  That provision 

prevents suspension of statutes by a single member of the General Assembly.  As such, 

this Court should alter its past decision and void SB 151 under KRS 6.350 and KRS 

6.955. 

B. The Legislature Did Not “Implicitly” Repeal KRS 6.350 and KRS 

6.955. 

 

Just as the General Assembly did not suspend KRS 61.350(1) and KRS 6.955 in 

accordance with KY. CONST. § 15 in passing SB 151, it did not “implicitly” repeal it 

either.  Implicit repeal is based on the “rule of statutory interpretation that whenever, in 

the statutes on any particular subject, there are apparent conflicts which cannot be 

reconciled, the later statute controls.”  Beshear v. Haydon Bridge, 304 S.W.3d 682, 703 

(Ky. 2010).  “It is a well-settled rule of statutory construction that the repeal of an 

existing law by implication is not favored by the court.”  Kentucky Off-Track Betting, Inc. 

v. McBurney, 993 S.W.2d 946, 949 (Ky. 1999).  Instead, courts understand that “where 

the legislature intended a subsequent act to repeal a former one, it will so express itself so 

as to leave no doubt as to its purpose.”  Id.; see also Galloway v. Fletcher, 241 S.W.3d 

819, 823 (Ky. App. 2007) (emphasis added).  Regardless, the doctrine of repeal by 

implication does not apply in this case.  
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SB 151 and KRS 6.350 and 6.955 do not share a “particular subject” and are not 

in conflict.  The text of SB 151 does not alter the required statutory process through 

which legislation covered by KRS 6.350 and 6.955 must be passed. Consequently, there 

is nothing for the later statute to control. Nor do KRS 6.350 and 6.955 provide for how 

retirement benefits must be paid, and which benefits fall within the inviolable contract. 

The General Assembly could have complied with KRS 6.350 and 6.955, but 

chose not to do so.  Instead, individual legislators chose to ignore KRS 6.350 and 6.955 – 

a choice that does not and cannot invoke the implicit repeal doctrine.  Thus, the 

circumstances of this case provide compelling reasons for this Court to act on the Trial 

Court’s suggestion and re-visit Board of Trustees to find SB 151 void for violation of 

KRS 6.350(1) and KRS 6.955. 

C. The General Assembly Failed to Comply with KRS 6.350 at All. 

In Board of Trustees, the Supreme Court held that the General Assembly had 

“substantial[ly] compli[ed]” with the actuarial analysis requirement.  Id. at 778.  Here, 

there was no compliance, much less substantial compliance.  Accordingly, this Court 

should revisit Board of Trustees, enforce KRS 6.350, and declare SB 151 void.  

It is uncontested that SB 151 was not accompanied by an actuarial analysis when 

House State Government Committee reported it to the full House.  In Committee, House 

Majority Leader Shell admitted “[w]e do not have an actuarial analysis on the full plan 

that is before you today,” (Vol. III, R. at 337, 427, 450-51.) (emphasis added).  The 

sponsor of the committee substitute, Representative Carney, even admitted on the House 

Floor that no actuarial analysis had been attached, stating, “[w]hen I got the [committee] 

sub[stitute] ready, they have not had time to do that.” (Vol. III, R. at 340, 408, 450-51) 

(emphasis added.).  Moreover, Pro Tempore Osborne acknowledged there was no 
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analysis, and ruled no such analysis was needed.  (Vol. III, R. at 339, 402, 450-451.)  In 

short, the sponsor, the House Majority Leader, and the Speaker Pro Tempore all admitted 

there was no compliance with KRS 6.350.  

In addition, KTRS also admits the General Assembly did not even attempt to 

secure the actuarial analysis until after the committee meeting.  (Vol. IX, R. at 1336) 

(stating KTRS received a copy of SB 151 more than thirty minutes after it was voted out 

of Committee).  KTRS then sought an actuarial analysis, but did not receive it until April 

13, 2018, two weeks after the General Assembly passed SB 151 and three days after the 

Governor signed it into law.  (Vol. IX, R. at 1337.)  Clearly, providing an actuarial 

analysis after SB 151 became law is not “substantial compliance,” with a statute that 

requires an analysis before the bill can leave the committee.  “Substantial compliance” 

was therefore impossible for the House.  

Nor does the actuarial analysis for SB 1 – a separate bill that was still sitting in a 

Senate Committee while SB 151 was being considered by that body – satisfy the 

requirements of KRS 6.350.  Despite the fact that Senator Bowen claimed that the 

actuarial analysis for SB 1 satisfied the requirement for SB 151, Representative Carney’s 

entire presentation before the House emphasized that SB 151 was not SB 1.  (Vol. R. 336, 

340, 411, 429-30, 437-38, 450-51.)  Presiding over the Committee, Chairman Miller 

agreed, stating “[t]his is not Senate Bill 1.”  (Vol. III, R. at 336, 429, 450-51.)  As 

evidence of their differences, Representative Carney pointed to SB 151 not cutting 

teacher’s cost of living adjustments (“COLAs”).  (Vol. III, R. at 340, 403, 411, 450-51.) 

This exclusion would alone create an approximately $3 billion difference from the 
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actuarial analysis performed on SB1.  Based on the House testimony that SB 124 and SB 

151 were different, and the fact that $3 billion creates a substantial difference, an 

actuarial analysis for SB 1 cannot constitute “substantial compliance.”  The fact that the 

General Assembly later posted a hastily compiled “actuarial analysis” to the Legislative 

Research Commission website after the passing SB 151 does not help its cause.  Rather, 

it emphasizes that it was aware of KRS 6.350 and its failure to comply with that statute.  

D. The General Assembly Utterly Failed to Comply with KRS 6.955. 

There can be no argument that the General Assembly failed to comply with KRS 

6.955, as no fiscal note has ever been secured.  And, again, the General Assembly did not 

waive, “notwithstand,” or repeal by implication KRS 6.955.  As a result, the General 

Assembly was required – but failed – to comply with KRS 6.955 when passing SB 151.   

The language of KRS 6.955(1) requires any bill relating to “any aspect of local 

government” to carry a fiscal note.  Undoubtedly, SB 151 relates to local government 

because it directly impacts state-administered retirement programs – KTRS and CERS – 

in which local government employees participate.  It further requires local governments 

to make contributions to these retirement plans. See, e.g., SB 151, Section 12(2)(b).  It 

also impacts the benefits of employees of local governments.  For this reason, prior 

pension-altering legislation has included fiscal notes, including the 2013 pension reform. 

(Vol. III, R. at 361; Vol. IV, R. at 478-484.) 

In this case, there is no dispute that neither the House nor the Senate attached a 

fiscal note.  To this day, there still is no fiscal note attached to SB 151.  Neither chamber 

of the legislature voted to waive the fiscal note requirement, as expressly allowed under 

                                                           
24 The actuarial analysis for SB 1 is available at 

http://www.lrc.ky.gov/recorddocuments/note/18RS/SB1/AA.pdf (last visited Aug. 30, 2018).  
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the statute.  Thus, the General Assembly violated KRS 6.955 in passing SB 151, 

invalidating SB 151.  

IV.  If This Court Reaches The Inviolable Contract, It Should Void SB 151   

Because It Violates The Contract Clause. 

 

The Trial Court correctly concluded that the passage of SB 151 was 

unconstitutional under Section 46 on three separate grounds, rendering the bill null and 

void.  (Vol. XII, R. at 1753-1761, 1765-66.)  Should this Court affirm on any of those 

grounds, it need not and should not issue an advisory opinion on other issues, including 

whether SB 151 violates Section 19 of the Kentucky Constitution.  (Vol. XIII, R. at 1914-

1916.)  

However, if the Court reaches that subject, it should declare SB 151 

unconstitutional in that it breaches the “inviolable contracts” the Commonwealth 

guaranteed to hundreds of thousands of Kentucky’s public employees.  As Appellees 

demonstrated below, SB 151 substantially impairs the retirement rights and benefits 

promised under the inviolable contract – and are neither reasonable nor necessary.  (Vol. 

II, R. at 368-378; Vol. IX, R. at 1305-13.)  As a result, SB 151 violates the Contracts 

Clause of Section 19 of the Kentucky Constitution.  (Vol. II, R. at 368-378; Vol. IX, R. at 

1305-13.) 

A. This Court Need not Reach the Inviolable Contract. 

Because the Trial Court voided SB 151 under Section 46, it did not determine 

whether SB 151 violates the “inviolable contract.”  (Vol. XII, R. at 1753-1761, 1765-66; 

Vol. XIII, R. at 1914-16.)  Like the Trial Court, this Court should “decline[] to address 

the merits of whether [SB 151] violates the ‘inviolable contract’ or the constitutional 

prohibitions against impairing the obligations of contracts.”  (Vol. XII, R. at 1766.)  See 
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Commonwealth v. Terrell, 464 S.W. 3d 495, 498 (Ky. 2015) (issues may “become[] moot 

as a result of a change in circumstances...”) (internal quotation omitted).  In the instant 

case, the Trial Court rightly held that the passage of SB 151 violated Section 46 of the 

Kentucky Constitution and is therefore “void ab initio.”  (Vol. XII, R. at 1753-1761, 

1765-66; Vol. XIII, R. at 1914-16.)  Accordingly, this Court, like the Trial Court, should 

hold “…SB 151 failed to comply with constitutional requirements for passage and is 

therefore void; as such the substantive arguments no longer present[] a live controversy 

for the Court to decide.” (Vol. XIII, R. at 1914-16.)  See Med. Vision Group, P.S.C. v. 

Philpot, 261 S.W. 3d 485, 491 (Ky. 2008) (holding courts are “prohibited from producing 

mere advisory opinions.”); see also, Koenig v. Pub. Prot. Cabinet, 474 S.W.3d 926, 930 

(Ky. App. 2015) 

B. SB 151 Violates the Contracts Clause in Section 19 of the Kentucky 

Constitution. 

In his brief, the Governor not only asks the Court to analyze the legality of what 

he calls the “California rule,” (Gov. Br. 27-47), but also to make a policy choice.  (Gov. 

Br. 1-2, 13, 17-18, 24, 27-28, 43, 54, 58, 99.)  No “California Rule” exists, nor should 

this Court attempt to breathe life into this theory.25  Instead, should this Court reach the 

issue of whether SB 151 breached the “inviolable contract,” it must resolve the question 

by interpreting and applying the law of this Commonwealth. 

Section 19 of the Constitution provides “[n]o ex post facto law, nor any law 

impairing the obligation of contracts, shall be enacted… .”  KY. CONST. § 19.  A law 

violates Section 19 where, as here, (1) there is a contract; (2) the statute at issue 

                                                           
25 The Governor’s apparent source for his so-called “California Rule” is one article from the Iowa Law 

Review.  (Gov. Br. at 28-30.)   
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substantially impairs that contract; and (3) the impairment of the contract is not 

“reasonable and necessary to serve an important public purpose.”  See generally, U.S. 

Trust Co. of New York v. New Jersey, 431 U.S. 1, 17, 30 (1977); Maryland State 

Teachers Ass’n, Inc. v. Hughes, 594 F. Supp. 1353, 1360 (D. Md. 1984).  

The statutory language of KRS 61.692, KRS 78.852, and KRS 161.714 irrefutably 

create a contract between the Commonwealth and its public servants.  (Vol. II, R. at 368-

378; Vol. IX, R. at 1305-13.)  Those statutes codify the inviolable contracts under which 

the General Assembly promised Kentucky’s teachers, police officers, and other public 

servants a secure retirement in exchange for their decades of public service.  (Vol. II, R. 

at 368-378; Vol. IX, R. at 1305-13.)  Not only did the General Assembly pass these 

promises into law, it expressly made them “inviolable” under that law.  See KRS 

61.692(1); KRS 78.852(1); KRS 161.714.  

Each provision codifying the inviolable contract is clear that the contract is 

mandatory and may not be reduced or impaired, stating “in consideration of the 

contributions by the members and in further consideration of benefits received by the 

[state] [county] from the member’s employment,” the specified range of statutes “shall 

constitute … an inviolable contract of the Commonwealth, and the benefits provided 

[therein] [herein] shall … not be subject to reduction or impairment by alteration, 

amendment, or repeal.”  KRS 61.692(1); KRS 78.852(1); KRS 161.714.  

SB 151 reduces or impairs the benefits provided in the inviolable contracts by 

alteration and amendment.  (Vol. II, R. at 368-378; Vol. IX, R. at 1305-13.)  Thus, SB 

151 substantially impairs the rights and benefits of public employees under the plain 

meanings of each statute upon which employees have calculated and relied during their 
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decades of service.  (Vol. II, R. at 368-378; Vol. IX, R. at 1305-13.)  Moreover, none of 

the reductions or impairments caused by SB 151 are reasonable or necessary, nor has the 

Governor made any such showing.  (Vol. II, R. at 368-378; Vol. IX, R. at 1305-13.)  As a 

result, SB 151 breaches the clear language of the inviolable contracts and violates the 

Contracts Clause found in Section 19 of the Kentucky Constitution.  (Vol. II, R. at 368-

378; Vol. IX, R. at 1305-13.)   

1. The Commonwealth made an inviolable contract with its  

public employees. 

 

The General Assembly made an inviolable contract with Kentucky’s public 

employees, guaranteeing them certain retirement benefits in exchange for decades of 

public service.  See KRS 21.480, KRS 61.692, KRS 78.852, and KRS 161.714; see also 

Jones v. Bd. of Trs. of Kentucky Ret. Sys., 910 S.W.2d 710, 713 (Ky.1995) (describing 

pension benefits as contractual); Baker v. Commonwealth, No. 2005-CA-001588-MR, 

2007 WL 3037718, at *31 (Ky. App. Oct. 19, 2007) (pension rights “are contractual and 

inviolable”) (attached to Appendix as Exhibit B pursuant to CR 76.28(4)(c)).  This Court 

has definitively ruled, “the retirement savings system has created an inviolable contract 

between [employees and retirees] and the Commonwealth, and … the General Assembly 

can take no action to reduce the benefits promised to participants.”  Jones, 910 S.W.2d at 

713.  The Court reasoned, “[a]t the simplest level, [public employees and retirees] have 

the right to the pension benefits they were promised as a result of their employment, at 

the level promised by the Commonwealth.”  Id. at 715.  The plain language of these 

statutes establishes that benefits falling within the inviolable contract – such as sick days, 

guaranteed returns, or uniform allowance – may not be reduced by the General 

Assembly.  (Vol. II, R. at 368-378; Vol. IX, R. at 1305-13.)   
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Kentucky law is clear and Jones is dispositive.  Kentucky employees are entitled 

to the retirement benefits “they were promised” under the law “as a result of their 

employment,” i.e., when they started.  Under Jones, it is also clear that the “level 

promised by the Commonwealth” are the benefits promised at the time of employment. 

Put simply, the “offer” under the inviolable contract are the benefits provided under 

Kentucky law.  The “acceptance” is employment.  At that point the contract is formed 

and “the General Assembly can take no action to reduce the benefits promised to 

participants.”  See Jones, 910 S.W.2d at 713.26 

2. SB 151 substantially impairs the inviolable contract. 

SB 151 substantially impairs the benefits promised to public employees under the 

inviolable contracts.  (Vol. II, R. at 368-378; Vol. IX, R. at 1305-13.)  When it enacted 

the inviolable contracts into law, the General Assembly included what would constitute 

“substantial impairment.” See KRS 16.652; 61.692; 78.852; 161.714 (stating the “rights 

and benefits provided” in the contract shall “not be subject to reduction or impairment by 

alteration, amendment or repeal.”)  Thus, the General Assembly – through law – 

mandated that any reduction of rights or benefits would constitute substantial impairment. 

Accordingly, any reduction in benefits is a substantial impairment. 

In Jones, this Court expressly held that the General Assembly “can take no action 

to reduce the benefits promised to participants… .”  910 S.W.2d at 713.  Indeed, the 

                                                           
26 Past legislation demonstrates that a public employee is entitled to the benefits available under the 

inviolable contract when she accepts her employment.  In 2013, the General Assembly passed a statute 

providing that, for members of KERS, SPRS and CERS employed after January 1, 2014, the legislature 

reserved “the right to amend, suspend, or reduce the benefits and rights” provided under the range of 

statutes establishing the inviolable contract, “except that the amount of benefits the member has accrued at 

the time of amendment, suspension, or reduction shall not be affected.”  KRS 61.692(2)(a); KRS 

78.852(2)(a).  If the General Assembly already had the power to reduce or impair current employees, it 

would have been unnecessary to pass a statute explicitly authorizing such changes for new employees.   
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Court noted that, in the context of pension benefits, even a “threat” of a reduction may 

qualify as “substantial impairment.”  Id. at 713.  In Baker, the Court of Appeals found a 

reduction of little over a hundred dollars per month, amounting to a total reduction of 

$524.40 of retirement benefits for one public servant, was a substantial impairment of the 

inviolable contract.  2007 WL 3037718, at *31, 39-40 (noting “…the General Assembly 

of the Commonwealth of Kentucky guaranteed those rights by statute in the form of an 

inviolable contract, never to be reduced or impaired.”).  

In the instant case, SB 151 undoubtedly reduces numerous promised benefits and 

rights under the inviolable contract – and it does so substantially, thus violating the 

Contracts Clause.  See Hughes, 594 F. Supp. at 1360 (citing Allied Structural Steel Co. v. 

Spannaus, 438 U.S. 234, 244-45 (1978)).  SB 151 substantially impairs the inviolable 

contract by, for example:  

 Barring certain employees from using sick leave service credit for the 

purpose of determining their retirement eligibility. See 2018 SB 151, 

Section 16. Not only does this eliminate a prior benefit, (KRS 16.645; KRS 

61.546; KRS 78.616), KRS even encouraged employees to save sick leave 

for this purpose, noting that, for someone retiring at a final salary of 

$30,000, and who lived for another 25 years, just twelve months’ sick leave 

credit would be worth over $16,500 in retirement benefits. (Vol. IV, R. at 

504-506.) 

  

 Reducing the creditable compensation by 1% for Tier 1 KERS 

members hired after July 1, 2003. The average KERS non-hazardous 

retiree receives an annual pension payment of $21,699, so the 1% reduction 

is equal to about $217 per year.  For a retiree with the average 25-year life 

expectancy after retirement, the total effect of that reduction is $5,425 –a 

substantial sum for a retiree on a fixed income. (See Vol. IV, R. at 504-506.) 

 

 Capping the amount of accrued sick leave a teacher may convert 

toward retirement. 2018 SB 151, Section 74. Previously, certain teachers 

could convert up to 300 days of accrued sick leave toward retirement. See 

KRS 161.623; (Vol. III, R. at 370.) Section 74 caps the amount to the 

amount accrued as of December 31, 2018. The General Assembly admits 

this amendment will affect approximately four percent (4%) of KTRS 
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members.  (Vol. V., R. at 612-613.) The elimination of the existing 300-day 

cap means that certain teachers may be required to work an additional year 

or more before he or she can retire.   

 

 Eliminating guaranteed returns. SB 151 eliminates the guaranteed return 

for Tier I and Tier II members in the existing hybrid cash balance plan, from 

a guaranteed 4% to 0%. This has the potential to cost participants hundreds 

if not thousands of dollars per year, and in the case of a recession could cost 

the member their entire retirement.27 

 

 Eliminating Uniform and Equipment Allowances From Creditable 

Compensation. The cost of that change is significant. For certain 

employees, this could amount to a 5.5% reduction in creditable 

compensation (Vol. IV, R. at 502-03.) As applied to the average annual 

benefit payment for such members, that reduction amounts to $1,494.59 per 

year.  

 

Thus, SB 151’s provisions unquestionably reduce the retirement rights and 

benefits of hundreds of thousands of current public employees, which could amount to 

losses of hundreds – if not thousands – of dollars for each affected public servant.  These 

permanent changes in each of these provisions certainly exceed the reduction or 

impairment of an inviolable contract right the Court of Appeals held wrongful in Baker. 

2007 WL 3037718, at *31, *40 (holding unlawful a reduction of the promised monthly 

retiree health insurance contribution obligation from $175.50 to $150.08.)  Accordingly, 

SB 151 substantially impairs the inviolable contract.   

3. SB 151 is neither reasonable nor necessary. 

SB 151 is not reasonable or necessary, nor has the Governor made any such 

showing.  This Court has held that “[o]nly upon determination that the contract between 

KERS members and the state is substantially impaired by legislative action do we need to 

decide whether the legislation impairing the contract is reasonable and necessary to serve 

                                                           
27 See generally, Kentucky Retirement Systems Comprehensive Annual Financial Report, at p. 39-40 (Dec. 

7, 2017) (setting forth contribution rates for Tier III members). 
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a legitimate and important public purpose, necessitating a temporary impairment.”  Jones, 

910 S.W.2d at 716 (citing Maryland State Teachers Ass’n, at 594 F. Supp. at 1361).  

The United States Supreme Court has held that a law that substantially impairs a 

state’s contract “may nevertheless be constitutional if it is reasonable and necessary to 

serve an important public purpose.”  U.S. Trust Co., 431 U.S. at 25-26 (however, 

“complete deference to a legislative assessment of reasonableness and necessity is not 

appropriate because the State’s self-interest is at stake. A governmental entity can always 

find a use for extra money, especially when taxes do not have to be raised.”)  But the 

Governor bears the burden of making such a showing.  He cannot do so here because SB 

151 merely sought to cut costs, i.e., reduce benefits, and openly refused to consider any 

additional revenue measures to address pension obligations.  Accordingly, the Governor 

has not and cannot demonstrate SB 151 was “reasonable and necessary.” 

The Governor cannot show SB 151’s impairment of contractual rights is 

reasonable and necessary to accomplish an important public purpose.  It is not enough to 

claim that the Commonwealth needs money because the “need for money is no excuse for 

repudiating contractual obligations.”  Id. at 26 n. 25 (citing Lynch v. United States, 292 

U.S. 571, 580 (1934)); see also See Donohue v. Paterson, 715 F. Supp. 2d 306, 321 

(N.D.N.Y. 2010); Moro v. State, 351 P.3d 1, 39 (Ore. 2015).  Moreover, if the state 

policy can be achieved through “alternative means,” which could “serve its purposes 

equally well,” the state must follow that course rather than impair the contract.  U.S. 

Trust Co., 431 U.S. at 30.  To this end, “a State is not completely free to consider 

impairing the obligations of its own contracts on a par with other policy alternatives.”  Id. 

at 30-31. 
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Here, the Governor fails to demonstrate that funding the retirement systems could 

not be accomplished through alternative means that do not reduce or impair retirement 

benefits. Indeed, the Governor has admitted that none of the changes under SB 151 will 

have an immediate impact on the solvency of the funds.  (Vol. IX, R. at. 1207.) 

Furthermore, SB 151 does not save money for the Kentucky Retirement System, but will 

add billions of dollars of debt to the state and local retirement systems.  (Vol. I, R. at 45-

49.)  As the Affidavit of Jason Bailey further indicates, SB 151 adds these costs by 

resetting the 30-year period used to pay off liabilities to start in 2019, instead of 2013, 

and ability to reset the 30-year period “shows that an urgency to pay off the unfunded 

liabilities and repeated claims of imminent insolvency in the plans were unfounded.”  

(Vol. I, R. at 45-49.) 

Moreover, SB 151 is not reasonable or necessary because funding the retirement 

systems in full is possible, and will eliminate any shortfall.  Like Donohue, in passing SB 

151, the Kentucky General Assembly improperly saddled the unfunded liability of the 

retirement systems on the backs – and retirements – of current public employees.  715 F. 

Supp. 2d 306 at 321.  The Governor simply cannot show that alternative funding streams 

are unavailable because the General Assembly specifically rejected multiple bills that 

would provide dedicated funding to the retirement systems.  See 2018 HB 41, 2018 HB 

229, 2018 HB 536, 2018 SB 22, and 2018 SB 241 (each providing revenue streams 

directed, at least in part, to funding state retirement systems).  Instead, the Governor has 

shown the alleged immediate insolvency did not exist.  Accordingly, the Governor cannot 

meet his burden. 
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SB 151 reduces or impairs the benefits the General Assembly promised to 

Kentucky’s public employees under the inviolable contracts, the impairments are 

permanent and substantial, and the Governor cannot show they were reasonable or 

necessary.  For the foregoing reasons, the Court should hold that SB 151 violates 

Kentucky’s Contracts Clause set forth in Section 19 of the Constitution.  

V. Alternatively, The Court Should Void SB 151 Under Sections 13 And 2 Of 

The Constitution. 

In the alternative, this Court should declare the provisions of SB 151 void as an 

unconstitutional taking of property and an arbitrary exercise of governmental power in 

violation of Section 13 and Section 2 of the Kentucky Constitution.   

A. SB 151 is an Unlawful Taking, in Violation of Section 13 of the 

Constitution. 

Section 13 provides, in relevant part: “…[n]or shall any man’s property be taken 

or applied to public use without the consent of his representatives, and without just 

compensation being previously made to him.”  SB 151 takes public employee’s property 

rights in the benefits guaranteed under the inviolable contract without just compensation. 

Accordingly, this Court should void SB 151.  

 “Property rights are created and defined by state law.” Weiand v. Bd. of Trustees 

of the Ky. Ret. Sys., 25 S.W.3d 88, 93 (Ky. 2000) (citation omitted).  Kentucky law 

provides – that in exchange for their public service – public employees are guaranteed 

certain retirement rights and benefits as part of an inviolable contract.  See KRS Chapters 

21, 61, 78, and 161; see also, KRS 21.480, KRS 61.692, KRS 78.852, and KRS 161.714. 

The Court of Appeals has implicitly recognized such contractual rights and benefits are 

property stating, “[p]ublic school employees are entitled to retirement benefits pursuant 

to KRS Chapter 161.”  See Smith v. Teachers’ Ret. Sys. of Ky., 515 S.W.3d 672, 674 (Ky. 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985114054&pubNum=0000708&originatingDoc=Ie495d7bee7c111d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985114054&pubNum=0000708&originatingDoc=Ie495d7bee7c111d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)
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App. 2017).  This Court has further held the “essence” of the contractual pension rights 

of state employees “is receipt of promised funds.”  Jones, 910 S.W.2d at 715.   

SB 151 deprives the Commonwealth’s public employees of their property rights 

without any just compensation.  As discussed above, SB 151 deprives public employees 

of – among other things – their right to use sick leave toward their retirement and 

retirement eligibility, the right to include certain lump sum payments and uniform 

allowances toward creditable compensation, reduces the guaranteed annual interest for 

certain employees that opted into the hybrid cash plan, and ultimately, the agreed-upon 

formula by which their retirement allowances are calculated.  As SB 151 provides no just 

compensation in exchange, the Court should void SB 151. 

B. SB 151 Represents the Arbitrary Exercise of Power, in Violation of 

Section 2 of the Kentucky Constitution. 

 

By converting a sewer bill into a pension bill and passing it in an unconstitutional 

manner, the General Assembly subjected the people affected by SB 151 to the exercise of 

arbitrary power in violation of Section 2 of the Kentucky Constitution.  Section 2 

provides that “[a]bsolute and arbitrary power over the lives, liberty and property of 

freemen exists nowhere in a republic, not even in the largest majority.”  This Court has 

held, “whatever is essentially unjust and unequal or exceeds the reasonable and legitimate 

interests of the people is arbitrary.”  Sanitation Dist. No. 1 v. City of Louisville, 213 

S.W.2d 995, 1000 (Ky. 1948). 

 Here, the General Assembly did not follow the carefully weighed and 

thoughtfully enacted procedural requirements for the passage of SB 151, including the 

constitutional requirements of three readings and a majority vote, and the statutory 

requirements of an actuarial analysis and a fiscal note detailing the bill’s impact on local 
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governments.  By failing to follow those procedures, the General Assembly arbitrarily 

exercised its power in depriving Kentucky’s public servants of their contractual and 

property rights.  See Commonwealth, Transp. Cabinet v. Weinberg, 150 S.W.3d 75, 77 

(Ky. App. 2004) (citation omitted) (“[I]t is axiomatic that failure of a [body] to follow its 

own rule or regulation generally is per se arbitrary and capricious.”).  And, unlike City of 

Lebanon, the passage of SB 151 actually “conflict[s] with constitutional principles,” in at 

least three different ways.  Such blatant exercise of absolute and arbitrary authority over 

the lives of public servants and their property rights epitomizes a violation of Section 2. 

For this reason, the Court should void SB 151. 

VI. The Trial Court Correctly Refused To Disqualify The Attorney General. 

This Court should affirm the Trial Court’s refusal to disqualify the Attorney 

General. (Vol. II, R. at 242, 299.)  There is no violation of the attorney-client relationship 

for the Attorney General to warn the General Assembly about the potential illegality of 

its actions because the Attorney General is the people’s lawyer.  Commonwealth ex rel. 

Hancock v. Paxton, 516 S.W.2d 865, 867 (Ky. 1974).  

The Attorney General’s “primary obligation is to the Commonwealth, the body 

politic, not to its officers, departments, commissions, or agencies.”  Id.  He has a duty to 

protect the Constitution, a duty that “surely embraces the power to protect it from attacks 

in the form of legislation... .” Id. at 867-68. 

In the two SB 1 letters written by the Attorney General – which were published to 

the public at the same time they were sent to the General Assembly – he expressly states 

he is the people’s lawyer, explains the law, and demands on behalf of the people of the 

Commonwealth that the General Assembly not break the law.  (Vol. I, R. at 79-90.)  This 

precludes any reasonable belief by the General Assembly that an attorney-client 
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relationship existed, as no confidential advice was being provided.  See Lovell v. 

Winchester, 941 S.W.2d 466, 468 (Ky. 1997).  Further, the letters did not relate to the 

substance of the present action for violations of Kentucky Constitution Section 46, nor do 

they relate to SB 151, which was still a sewer bill at this time.  (Vol. I, R. at 79-90.) 

Finally, far from requesting the Attorney General’s advice, Senator Bowen, the sponsor 

of SB 1, expressed displeasure with the letters, stating, “…in the 11th hour the attorney 

general has decided to weigh in on this, and I think that’s quite unfortunate.”28   

Under Kentucky Supreme Court precedent, the Attorney General has a duty to 

challenge the General Assembly or the Governor when they violate the law.  In Beshear 

v. Bevin, this Court reasoned that “It is certainly in the ‘interest of the people’ that there 

be no unconstitutional or illegal government conduct.” 498 S.W.3d 355, 362-63 (2016). 

The Court further stated that “… the words of our predecessor in Paxton, by extension, 

ring just as true here as they did there: ‘We think that if the Constitution is threatened by 

an item of legislation [or act of the Executive], the Attorney General may rise to the 

defense of the Constitution … .’”  Id. at 364.   

Curiously, the Governor asserts an attorney-client relationship on behalf of the 

General Assembly.  (Gov. Br. at 97-99); (Vol. I, R. at 140-49.)  Even if an attorney-client 

relationship existed between the Attorney General and the General Assembly, the 

argument still fails because the Governor cannot plausibly claim that the Attorney 

General provided him legal advice in letters addressed directly to Kentucky’s legislators, 

and the law is clear that a non-client litigant does not have standing to disqualify 

                                                           
28 Deborah Yetter, Feb. 28, 2018, New Bill illegal, Beshear Says, available at https://www.courier-

journal.com/story/news/politics/2018/02/28/kentucky-pension-reform-illegal-beshear/380932002/ (last 

visited Aug. 31, 2018). 
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opposing counsel.  See Goldberg & Simpson, P.S.C. v. Goodman, No. 2005-CA-001273-

MR, 2006 WL 2033997, at *2 (Ky. App. July 21, 2006) (attached in Appendix as Exhibit 

C pursuant to CR 76.28(4)(c)).29 

Even if there were an attorney-client relationship that the Governor could assert 

on behalf of a third party, an attorney serving as a public officer or employee is governed 

by different conflict of interest rules than those governing private attorneys.  Indeed, 

comments to the Kentucky Rules of Professional Conduct demonstrate that the conflict 

alleged by the Governor does not exist or is beyond the Rules’ scope.  Paragraph XIX of 

the Preamble and Scope provides, in relevant part, “[L]awyers under the supervision of 

[the state] may be authorized to represent several government agencies in 

intragovernmental legal controversies in circumstances where a private lawyer could not 

represent multiple clients.  These Rules do not abrogate any such authority.” SCR 3.130, 

Preamble and Scope, ¶ XIX.  Additionally, Comment 9 to Rule 1.13, the Rule relating to 

organizations, including governmental organizations, as clients, adds: “Defining precisely 

the identity of the client and prescribing the resulting obligations of [public] lawyers may 

be more difficult in the government context and is a matter beyond the scope of these 

Rules.” SCR 3.130 (1.13, cmt. 9).  The same comment also explicitly states that it does 

not limit duties of government attorneys as defined by statute, such as KRS 15.020 

granting the Attorney General authority to file certain actions, like the instant one. 

                                                           
29 The only case the Governor cites, People ex rel. Deukmejian v. Brown, 624 P.2d 1206 (Cal. 1981), is 

wholly distinguishable from and inapplicable to this action in that it recognizes that state attorneys general 

may sue their governors in certain jurisdictions, including Kentucky, and expressly distinguishes Hancock 

v. Paxton by stating that it is not applicable in the context of California law. 624 P.2d at 1209-210. 

Deukmejian ultimately turns on peculiarities that exist in California, but do not exist in Kentucky. See 

Superintendent of Insurance v. Attorney General, 558 A.2d 1197, 1204 (Me. 1989). Moreover, unlike in 

Deukmejian, there was no attorney-client relationship between the Governor or the General Assembly and 

the Attorney General, or representation of the same, related to SB 1 or SB 151. 
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Accordingly, the Rules of Professional Conduct recognize that the conflict 

provisions applicable to private attorneys do not translate in the government realm.  This 

is particularly the case for the Attorney General and the lawyers he oversees tasked with 

representing state officers, state agencies, and the public interest.  The Rules do not 

prohibit the Attorney General from performing his duty to advocate vigorously for the 

enforcement of Kentucky’s Constitution and statutes by bringing an action for the public 

interest after warning the General Assembly of the potential illegality of its actions.30 

As the Trial Court accurately stated “It would perversely twist the logic and 

purpose of the Rules of Professional Conduct to hold that the Attorney General is 

disqualified from challenging a statute because he rendered a legal opinion prior to 

adoption of the law that counseled against the actions adopted by the legislature.”  (Vols. 

II-III, R. at 298-304.)  This Court should uphold the Trial Court’s denial.  

VII.  The Governor Has Waived Standing, Disqualification, And Discovery 

Arguments. 

Below, the Governor raised issues or filed motions on KEA and FOP standing 

(Vol. IX, R. at 1250-53), judicial disqualification (Vol. X, R. at 1373-76; Vols. X-XI, R. 

at 1433-1719), and discovery (Vol. II, R. at 305, 320, 328.)  The Trial Court and/or the 

Chief Justice ruled against the Governor on these issues. (Vol. XII, R. at 1735-71; Vol. 

X, R. at 1368-78; Vol. XII, 1732-1734; Vol. IV, Video R. at 515; Vol IV, R. at 516-517.)  

                                                           
30 Courts in other states have held no conflict of interest exists where the Attorney General sues unlawful 

government actors.  In South Carolina ex rel. Condon v. Hodges, 562 S.E.2d 623, 626 (S.C. 2002), state 

law required the Attorney General to defend the Governor when so requested, but the Attorney General 

sued the Governor for diverting funds appropriated to public universities while he was simultaneously 

representing the Governor in other matters. The Governor alleged there was a conflict of interest.  Id.   The 

Court ruled there was no conflict of interest because an Attorney General has a dual role in the service of 

state officers and the people.  Id. at 627-28.  In Superintendent of Ins. v. Attorney General, the Attorney 

General’s staff had previously represented a state agency during administrative proceedings. 558 A.2d at 

1204. The Attorney General later sued the same agency over decisions from those very proceedings.  Id. 

The court held the Attorney General was not disqualified from representing the public interest in the case. 
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The Governor has waived these issues on appeal by failing to argue them in his brief. 

(See Gov. Br. 1-99.)  

Matters not asserted in an Appellant Brief are waived.  Whitaker v. Stephens, 45 

S.W. 2d 1045 (1932) (where parties confined themselves to one issue in briefs, all other 

issues presented by the pleading were regarded as waived).  See also Grange Mut. Ins. 

Co. v. Trude, 151 S.W.3d 803, 815 (Ky. 2004) (failure to address discovery request in 

appellant’s brief was read by the court as a waiver of this issue.)  A party is “not 

permitted to raise [an] issue for the first time in his reply brief.”  Seeger Enterprises, Inc. 

v. Town & Country Bank & Tr. Co., 518 S.W.3d 791, 796 (Ky. App. 2017); see also 

Catron v. Citizens Union Bank, 229 S.W. 3d 54, 59 (Ky. App. 2006).  When a party 

attempts to raise an issue it its reply brief for the first time, a court should “consider the 

issue waived.”  Seeger Enterprises, Inc., supra. 

This Court should similarly consider the issues of standing, judicial 

disqualification, and discovery waived.  

VIII.  The Governor’s Brief Is Replete With Unsupported “Facts.” 

Finally, it is worth noting that the Governor’s Brief is replete with “facts” that are 

false, are not supported by the record, or are contradicted by his own statements. Without 

belaboring this point, Appellees set forth just a few examples below. 

A. The Record Shows SB 151 Did Not Save the Retirement Systems. 

 

In an effort to “win” this lawsuit, the Governor now claims the fate of the pension 

system depends on SB 151.  However, his previous statements contradict this claim.  In 

announcing his vetoes of the biennium budget bill and the tax bill enacted during the 

2018 Regular Session, the Governor stated: 
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I want to make something very clear. This pension bill that was passed does 

not solve the problem -- doesn't even come close to solving the problem. 
As was pointed out by some who opposed it, they said, well why should we 

pass something that only will raise 300 million over the next 20 years if we 

have a $60 billion problem? True enough. 300 million is one half of one 

percent, which means 99.5% of the problem is going to be paid for and 

solved by people that are not in the system.31 

 

The day before he signed SB 151 into law, the Governor continued his criticism, 

stating: “We have not fixed the pension problem. We have not. Do not let anyone delude 

you into thinking that we have now solved the pension problem. We have not.”32   

Furthermore, as the Appellees demonstrated, SB 151 will not save money for the 

Kentucky Retirement System, but will add billions of dollars of additional debt to the 

state and local retirement systems.  (See Vol. I, R. at 48)  (“… it will cost $3.3 billion in 

debt for the state pension systems and $1.7 billion in debt for the local pension systems 

over the next 35 years.”).  SB 151 adds these costs by resetting the 30-year period used to 

pay off liabilities to start in 2019, instead of 2013, and the ability to reset the 30-year 

period “shows that an urgency to pay off the unfunded liabilities and repeated claims of 

imminent insolvency in the plans were unfounded.”  (Id.)  As in the Trial Court, the 

Governor does not contest these statements. 

B. The Governor’s Background of the Retirement Systems Contradicts 

History. 

 

In his Brief, the Governor also presents what he claims is a history of the 

retirement systems in an attempt to paint the inviolable contracts as insignificant. For 

                                                           
31 Governor Matt Bevin, Discussing Fiscal Responsibility (available at https://www.facebook.com/ 

GovMattBevin/videos/ 1833319600301258/) (last visited Aug. 31, 2018). 

 
32 Daniel Desrochers and Jack Brammer, Bevin signs controversial Kentucky pension bill into law, 

Lexington Herald-Leader (Apr. 10, 2018, updated Apr. 11, 2018) (available at https://www.kentucky.com/ 

news/politics-government/article 208518614.html) (last visited Sept. 2, 2018). 
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example, when discussing KRS, the Governor states that, “From the beginning, it was 

clear that the so-called inviolable contract was not set in stone.  Instead, its provisions 

have ebbed and flowed many times over the years.  For instance, in 1976, the General 

Assembly modified the covered provisions within the inviolable contract, reducing the 

range of statutes included within it to KRS 61.510 to KRS 61.692.”  (Gov. Br. at 4.)  The 

Governor claims this change means the General Assembly can cut benefits falling within 

the inviolable contract.  He is wrong. 

The statutory sections removed in 1976 did not confer benefits on members. 

Instead, they: (1) covered how the General Assembly would manage and distribute any 

then-accrued assets if it were to repeal the pension system, KRS 61.695; (2) set forth a 

punishment for false statements or falsification of records, KRS 61.700; (3) allowed the 

retirement system to retain some deposits in cash to cover expenses, KRS 61.585; and (4) 

provided that recovery from disability ended disability retirement payments and provided 

for reemployment by participating employer, KRS 61.620 (the latter of which is now 

covered by a different statute).  As for the Governor’s repeated statement about the 

General Assembly adding KRS 61.702 to the inviolable contract in 1978, in his own 

words, that statutory provision added benefits, and did not take them away. 

 As discussed above, Kentucky law establishes that the General Assembly created 

an inviolable contract with Kentucky’s public employees to guarantee them certain 

retirement benefits. See KRS 21.480, KRS 61.692, KRS 78.852, and KRS 161.714. 

Jones, 910 S.W.2d at 713; Baker, 2007 WL 3037718, at *31.  The changes the Governor 

references did not remove any such benefits. 
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The Governor also asserts that the General Assembly’s changes to KRS in 2008 

and 2013 somehow show the inviolable contract is not inviolable.  (Gov. Br. at 6-7.) 

However, those changes that created Tier II and Tier III were purely prospective. In other 

words, the changes affected members who were hired after the effective date of the 

legislation.  The changes did not nullify the inviolable contract for members already in 

the system, or make the prospective benefits promised to Tier II and Tier III members 

subject to change at the will of the legislature.  

The contract the General Assembly created for public servants is inviolable. 

C. The Governor Grossly Misrepresents JCTA’s Reaction to SB 151. 

As he did below, the Governor inaccurately portrays that the Jefferson County 

Teachers Association (“JCTA”) “praised” the passing of SB 151.  (Gov. Br. at 2) (citing 

Vol. VIII, R. at 1100-01); (Gov. Br. at 17) (citing Vol. VIII, R. at 1108-09).  In 

attempting to do so, the Governor omits from JCTA’s statement exactly what is at issue 

here.  Specifically, JCTA stated: 

… we are rightfully outraged not only by the absolutely unnecessary 

negative changes in SB 151, but also by the reprehensible, undemocratic, 

non-transparent, and outright illegal manner in this the bill was jammed 

through the General Assembly in less than a day, … .   
 

(Vol. VIII, R. at 1098) (emphasis added). 

CONCLUSION 

SB 151 is government at its worst.  The process by which SB 151 was passed 

violated Section 46 of the Kentucky Constitution.  This Court should affirm the decision 

of the Trial Court and declare SB 151 null and void.  In addition, this Court should hold 

SB 151 unconstitutional and void because it violates Sections 2, 13, and 19 of the 

Kentucky Constitution and KRS 6.350 and KRS 6.955.  
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