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In re:
Tad Thomas/Lyon County Fiscal Court

Summary:
Lyon County Fiscal Court cannot impose ten cents per page copying fee for paper copies of electronic records requested in electronic format.
Open Records Decision


Tad Thomas appeals the Lyon County Fiscal Court’s
 imposition of a ten cents per page copying fee for paper copies of electronic records.  In his April 10 and 11, 2014, requests, Mr. Thomas expressed a preference for “electronic copies as opposed to paper copies” of responsive emails.  On April 16, 2014, Lyon County advised Mr. Thomas that responsive “documents will be copied at an expense of ten cents per copy.”  The county indicated that it “does not maintain any of the requested documents in electronic form.”

After Mr. Thomas initiated this appeal, Lyon County advised the Attorney General that it “does not provide or maintain e-mail accounts for its employees” and that “each employee that desires to use e-mail must do so on their own.”  Based on the challenges posed by retrieval of email from numerous private accounts on various service providers, the county concluded that “[t]he only practical and reasonable way for us to respond was to print the individual e-mail and mail it to him” at a cost of ten cents per page.  Mr. Thomas objected to the county’s decision to “print all 20,000 pages without our acceptance and go against our request that they be produced electronically.”  


The Open Records Act states that “[n]onexempt public records used for noncommercial purposes shall be available for copying in either standard electronic or standard hard copy format, as designated by the party requesting the records, where the agency currently maintains the records in electronic format.”  KRS 61.874(2)(a).  The requested email is maintained in electronic format.  Records maintained in electronic format must be reproduced in either “standard electronic or standard hard copy format” as designated by the requester.  Mr. Thomas expressed an unambiguous preference for electronic copies but did not specify a particular format.


KRS 61.874(2)(b) defines the minimum standard format for electronic records as “a flat file electronic American Standard Code for Information Interchange (ASCII) format.”  The statute further provides that “[i]f the public agency maintains electronic public records in a format other than ASCII, and this format conforms to the requester’s requirements, the public record may be provided in this alternate electronic format for standard fees as specified by the public agency.”  Without reaching an agreement with Mr. Thomas on an acceptable format, the county reproduced the requested email in hard copy format.  In spite of the challenges posed by reproducing the emails electronically,
 the county was legally obligated to provide copies in ASCII or a mutually agreed upon alternate electronic format for a standard fee based on medium and mechanical processing costs but excluding staff costs incurred in the conversion of the emails to ASCII or the alternative electronic format.  KRS 61.874(3).  Lyon County cannot impose a ten cents per page copying fee for paper copies of electronic records requested in electronic format.

Had Mr. Thomas designated that he wished to obtain responsive emails in a hard copy format, the Lyon County Fiscal Court could properly have imposed a ten cents per page copying fee.  Friend v. Rees, 696 S.W.2d 325 (Ky. App. 1985); 200 KAR 1:020 Section 3(1).  He did not.  Instead, Mr. Thomas expressly stated that he wished to obtain “electronic copies as opposed to paper copies.”  Where, as here, the records are maintained in an electronic format, KRS 61.874(2)(b) requires the county to reproduce them in the minimum standard electronic format or a mutually agreed upon alternate electronic format.

Either party may appeal this decision by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� Mr. Thomas addressed his request to the Lyon County Attorney but the request focused on records “in the possession of the county or under its control or custody” as well as records “in the control or custody of any attorneys and/or agents acting on the county’s behalf.”





� Had Mr. Thomas specified a particular format other than ASCII, or asked that the county tailor the format to meet his needs, his request could have been treated as a nonstandardized request under KRS 61.874(3).





� We recognize that Lyon County’s decision to forego a county employee email system, and to allow its employees to utilize their personal email accounts to conduct public business, may be prompted by fiscal necessity.  This practice raises significant records management and retention issues.  The county may therefore wish to consider other options to this problematic practice including the establishment of separate email accounts for county employees through a free service, such as Gmail, using a common naming convention that identifies Knott County government (for example, � HYPERLINK "mailto:johndoeknottcountygov@gmail.com" �johndoeknottcountygov@gmail.com�).  This would facilitate access by enabling the county to easily separate business related email from private email.  Alternatively, the county may wish to set up a single dedicated open records account, using a free service, to which all responsive email maintained on personal accounts could be forwarded, saved, and exported in the event of an open records request.








