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16-ORD-198
September 7, 2016
In re:  Kentucky New Era/Christian County Board of Education
Summary:  Christian County Board of Education properly withheld e-mails with private individuals on the basis of KRS 61.878(1)(i) and student text messages as education records under the Family Educational Rights and Privacy Act of 1974, but initially failed to provide a written response, and subsequently failed to explain the applicability of KRS 61.878(1)(i), as required by KRS 61.880(1).

Open Records Decision


The question presented in this appeal is whether the Christian County Board of Education violated the Open Records Act in its disposition of Kentucky New Era reporter Jacob Thomas’ June 1, 2016, request for “public records contained in the personnel file of Christian County High School Secretary Dana Meacham,” including “[r]ecords relating to disciplinary action and or complaints for Dana Meacham, including but not limited to, those records in her personnel file.”  For the reasons that follow, we find no substantive violation of the Act but find that procedural violations occurred.


Initially Mr. Thomas was merely sent a copy of a letter notifying Dana Meacham of a disciplinary action, with no written notification from the records custodian as required by KRS 61.880(1).  We necessarily find that this constituted a procedural violation of the Open Records Act.  

On June 14, Mr. Thomas clarified that he was requesting all records relating to disciplinary action or complaints on Ms. Meacham, whether or not contained in her personnel file, as well as her complete personnel file.  In response, Superintendent Mary Ann Gemmill provided additional records, with some omissions as explained in a letter dated June 16, 2016, in pertinent part as follows:

Please be advised that emails dated May 17, 2016 were withheld because they are exempt from disclosure pursuant to KRS 61.878(i) and (j).  Please be advised that copies of text messages of unknown date have been withheld pursuant to KRS 61.878(1)(a) and (k), and (l).  Specifically, the Family Educational Rights and Privacy Act of 1974, 20 USCS §1232(g) (“FERPA”) and the Kentucky Family Education Rights and Privacy Act, KRS 160.700, et seq. (“KFERPA”) provide that educational records of students are confidential and not subject to public disclosure.


The text messages you request constitute educational records of students involved and are therefore confidential and not subject to public disclosure per KRS 61.878(1)(a) (privacy concerns), (k) (prohibited by federal law), (l) (prohibited by state law).
Mr. Thomas initiated an appeal to the Attorney General on June 24, 2016.

On July 6, 2016, attorney Jack N. Lackey, Jr., responded to the appeal on behalf of the Board of Education.  He cites the language of KRS 61.878(1)(i), which excludes from public disclosure:
Preliminary drafts, notes correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency[.]
Mr. Lackey explains that the withheld documents consist of nine pages, the first six of which are e-mails constituting “correspondence with private individuals not intended to give notice of any final decision or action.”  He further advises that nothing in the e-mails “was in any way incorporated into the final agency action.”  

We have reviewed the e-mails in camera and agree that they consist of correspondence with private individuals exempt from public disclosure pursuant to KRS 61.878(1)(i).  Procedurally, however, we note that KRS 61.880(1) provides:  

An agency response denying, in whole or in part, inspection of any record shall include a statement of the specific exception authorizing the withholding of the records and a brief explanation of how the exception applies to the records withheld.

 (Emphasis added.)  As the Kentucky Court of Appeals has held, this language “requires the custodian of records to provide particular and detailed information in response to a request for documents,” so that a “limited and perfunctory response” is not substantial compliance with KRS 61.880(1).  Edmonson v. Alig, 926 S.W.2d 856, 858 (Ky. App. 1996).  The initial response from Superintendent Gemmill did not include an explanation of how KRS 61.878(1)(i) or (j) applied to any of the withheld records.  Accordingly, we find that there was a procedural deficiency under KRS 61.880(1) in the agency response.

The remaining three pages of records, as identified by Mr. Lackey, consist of “text messages between students in which Christian County High School employee, Dana Meacham, was involved.”  Upon reviewing these records in camera, we observe that they consist of private text messages to and from students, containing student identifying information, with marginal notations from the high school principal supplying additional identifying information.  FERPA protects “education records” as defined in 20 U.S.C. § 1232g(a)(4)(A); namely:
Those records, files, documents, and other materials which—

(i) contain information directly related to a student; and

(ii) are maintained by an educational agency or institution or by a person acting for such agency or institution.
We deem these text messages to be “education records” within the meaning of FERPA, and therefore find that they were lawfully withheld from public disclosure under FERPA as incorporated into the Open Records Act by KRS 61.878(1)(k).

In conclusion, we find that the first six pages of records were properly excluded under KRS 61.878(1)(i) as correspondence with private individuals, and the remaining three pages were properly excluded as education records under FERPA.  Since these conclusions are dispositive of the appeal, we do not reach the other justifications offered by the Christian County Board of Education because these are dispositive of the appeal.  We do find that two procedural violations of KRS 61.880(1) were committed in the course of the initial response to the request, although no substantive violations occurred.

A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General must be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceedings.
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