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16-ORD-024
February 23, 2016
In re:
Chris Henson/Covington Fire Department


Summary:
Covington Fire Department initially assessed requester a fee which exceeded the actual costs associated with copying and mailing the specified fire incident report but corrected its error before the requester submitted payment.  Because the CFD subsequently recalculated the copying fee and postage costs to reflect its actual costs per KRS 61.874(3), this office finds that the CFD did not subvert the intent of the Open Records Act within the meaning of KRS 61.880(4) by imposing an excessive fee. 



Open Records Decision


The question presented in this appeal is whether the Covington Fire Department (CFD) subverted the intent of the Open Records Act, short of denial and within the meaning of KRS 61.880(4), by imposing an excessive fee to provide Chris Henson with a copy of the “fire incident report” he requested on December 22, 2015.  Mr. Henson received an invoice asking him to remit payment in the amount of $5.00 for a copy of the report plus $2.00 for the cost of mailing.  In his January 9, 2016, appeal, Mr. Henson asserted that $5.00 was an excessive fee to charge for a total of twelve (12) pages, relying upon KRS 61.874(1) and (3), as well as Friend v. Rees, 696 S.W.2d 325 (Ky. App. 1985), in support of his position.
   

The Office of the City Solicitor responded to Mr. Henson’s appeal on behalf of the CFD, acknowledging that the CFD charged Mr. Henson an excessive fee and postage in relation to his December 22, 2015, request.  The CFD “modeled its fees based on the Covington Police Department’s policies” in assessing the $5.00 fee as it was unaware that a $5.00 fee can only be charged for accident reports filed with the Kentucky State Police under KRS 189.635(7) and 502 KAR 15:010.  However, in order to resolve this matter the CFD has now issued an updated invoice to Mr. Henson reflecting the actual costs of copying and postage, a copy of which the Office of the City Solicitor attached to its appeal response (12 pages @ $0.10 each plus $0.93 for postage).  Because Mr. Henson had not remitted any payment before the CFD corrected its error, it maintained that “no fee issues remain.”  In addition, the “City is currently working with the [CFD] on methods to properly calculate open records invoices as to avoid any issues in the future.”  

KRS 61.874(3) authorizes public agencies to “prescribe a reasonable fee for making copies of nonexempt public records . . . which shall not exceed the actual cost of reproduction, including the costs of the media and any mechanical processing cost incurred by the public agency, but not including the cost of staff required.”  In addition, KRS 61.874(1) provides that when copies are requested, a public agency “may require a written request and advance payment of the prescribed fee, including postage where appropriate.”  However, in Friend v. Rees, 696 S.W.2d 325 (Ky. App. 1985), the Kentucky Court of Appeals held that 10 cents per page is a reasonable charge for the reproduction of standard hard copy records.  For this reason, the Attorney General has consistently held that unless a public agency can substantiate that its actual cost for making photocopies, i.e., reproduction, is greater than $0.10 per page, any copying charge in excess of this amount is presumptively excessive.  See 01-ORD-136; 08-ORD-171.  


Based upon the foregoing, this office finds that “although the original fee imposed by the [CFD] was excessive, its subsequent recalculation of the fee in a manner consistent with the cited authorities mitigated this error.”  05-ORD-214, p. 4.  In light of the “corrective measure subsequently taken, the [CFD] cannot be said to have subverted the intent of the Open Records Act within the meaning of KRS 61.880(4).”  Id.  


 Either party may appeal this decision may appeal by initiating action in the appropriate circuit court per KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� Mr. Henson also contended that he did not receive a timely response in accordance with KRS 61.880(1).  On appeal the CFD advised that Mr. Henson’s request was not actually received until December 31, 2015, correctly noting that postal holidays and weekends between December 22, 2015, and December 31, 2015, would explain the delay even assuming that his request was mailed on December 22, 2015.  The CFD correctly observed that under KRS 61.880(1) the statutory period of three days began to run the first business day following receipt of the request, or January 4, 2016, and the records custodian placed a response in the outgoing mail on January 5, 2016.  The CFD acknowledged that the January 7, 2016, postmark appearing on the envelope, a copy of which Mr. Henson provided, seems to indicate that a further delay occurred, but “absent proof of intent to delay delivery the City contends that this short lapse should not constitute a subversion of the intent of the” Act, citing 02-ORD-094.  


	This office has consistently acknowledged the inability to conclusively resolve factual disputes relating to actual delivery and receipt of requests and the issuance of responses by public agencies.  See 11-ORD-012; 12-ORD-204.  The record again lacks adequate proof on this issue for the Attorney General to make a conclusive determination.  This office has no reason to question the veracity of either party but given the conflicting evidence presented, this office declines to find that a violation of KRS 61.880(1) was committed.  The Office of the City Solicitor advised that it “will work diligently with the [CFD] in the future to ensure” that responses are mailed in a timely manner in accordance with KRS 61.880(1).





