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15-ORD-204
November 3, 2015
In re:  WDRB News/Finance and Administration Cabinet
Summary:  Decision adopting 10-ORD-065; in pending contract dispute under KRS 45A.230, Finance and Administration Cabinet properly denied access to initiating document as “preliminary” prior to final agency action.  
Open Records Decision


The question presented in this appeal is whether the Finance and Administration Cabinet violated the Open Records Act in its disposition of WDRB News reporter Marcus Green’s request dated August 10, 2015, for “[a]ll protests submitted by eTrans and/or its affiliates related to a contract to be the toll services advisor for the Ohio River Bridges Project” and “[a]ny determination by the Finance Secretary on the protest referenced above.”  For the reasons that follow, we find no violation of the Act.

Pursuant to KRS 45A.230, the Secretary of the Finance and Administration Cabinet has the authority to review state contract disputes prior to the filing of a lawsuit:

to settle, compromise, pay, or otherwise adjust the claim by or against, or controversy with, a contractor relating to a contract entered into by the Finance and Administration Cabinet on behalf of the Commonwealth or any state agency, including a claim or controversy based on breach of contract, mistake, misrepresentation, or other cause for contract modification or rescission….
On June 9, 2015, the Kentucky-Indiana Joint Board for the Ohio River Bridges Project announced that its toll services advisor contract with eTrans had been cancelled because the contractor’s performance “has not met with the expectations of the Joint Board.”  

When Mr. Green requested “protests submitted by eTrans,” Open Records Specialist Traci G. Walker construed that term as meaning protests regarding the initial award of a contract pursuant to KRS 45A.285, and responded on August 19, 2015:
 
In response to your request, please be advised that the Cabinet has not received any protests by eTrans for the Ohio River Bridges Project.  However, the Cabinet has received a CONTRACT DISPUTE in regards to the project and is still under review.  Please be advised that all related documents are preliminary in nature and therefore exempt from disclosure under the Open Records Act pursuant to KRS 61.878(1)(i).
(Emphasis in original.)  On August 21, 2015, Mr. Green initiated an appeal to this office, arguing that the contract dispute was not preliminary in nature because it was “an appeal of an action already taken by a public agency.”  

On September 14, 2015, General Counsel Geri E. Grigsby responded on behalf of the Cabinet.  She pointed out that the prior action (cancelling the contract) had been taken by another agency (the Kentucky-Indiana Joint Board); therefore, in the context of the Cabinet’s review under KRS 45A.230, the protest of cancellation was an initiating document upon which the Cabinet had taken no final action.  Ms. Grigsby further argued:

Kentucky law is clear in granting initial jurisdiction to the Secretary for the investigation and adjudication of state contract disputes.  An arbitrary rule requiring that any contract violation allegations filed with the Secretary be immediately considered public record could undermine the ability of the Secretary to investigate such allegations, by giving an accused contractor or agency a sneak peak, or advance notice, of issues and evidence to be investigated; which would tend to increase the risk of evidence spoliation before the Secretary can complete, or possibly even begin, an investigation of the issues presented and ultimately a determination of the claim.  During this time of investigation and review, the documents presented to the Secretary, whether in support of a claim or as a basis for settlement, should be exempt from disclosure under the Open Records Act as preliminary documents.

KRS 61.878(1)(i) and (j) authorize the nondisclosure of the following types of records:

Preliminary drafts, notes, correspondence with private individuals, other than correspondence which is intended to give notice of final action of a public agency; [and]

Preliminary recommendations, and preliminary memoranda in which opinions are expressed or policies formulated or recommended.

In 10-ORD-065 (copy attached), we found that records which are part of an ongoing investigation, including the initiating complaint, are preliminary within the meaning of KRS 61.878(1)(i) and (j), and thus exempt from public inspection, until final action is taken on the matter.  In addition, the Court of Appeals of Kentucky recently opined “that piecemeal disclosure along the path of the decision-making process is not mandatory.”  University of Louisville v. Sharp, 416 S.W.3d 313, 315 (2013) (citing Ky. State Bd. of Medical Licensure v. Courier-Journal & Louisville Times Co., 663 S.W.2d 953, 956 (Ky. App. 1983)).

For the reasons stated in 10-ORD-065, we agree with the Finance and Administration Cabinet that the initiating complaint document is exempted from disclosure as “preliminary” during the pendency of the investigation.  We hereby adopt the analysis in 10-ORD-065 as the basis for our decision that the Cabinet did not violate the Open Records Act in this matter.


A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceedings.

Jack Conway

Attorney General

James M. Herrick

Assistant Attorney General

#336

Distributed to:

Mr. Marcus Green

Ms. Traci G. Walker

Geri E. Grigsby, Esq.

� KRS 61.880(1) requires a public agency to issue a written disposition of an open records request within three business days of receipt.  As the record does not establish the date of receipt of the request, we make no finding as to the timeliness of the response.





