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15-ORD-045
March 10, 2015
In re:
Michael Woodford/Mt. Eden Fire Protection District
Summary:
KRS 61.872(3)(a) states that “[a] person may inspect the public records . . . [d]uring the regular office hours of the public agency.”  Mt. Eden Fire Protection District subverted the intent of the Open Records Act, short of denial of inspection, by belatedly producing records that were not wholly responsive to request and specifying the date on which the requester could inspect the records.
Open Records Decision


Michael Woodford appeals the Mt. Eden Fire Protection District’s disposition of an open records request to view and copy “all the cancelled checks between 10/01/2014 and 12/14/2014.”  Mr. Woodford hand-delivered this request on January 12, 2015.  The district responded on January 15, 2015, advising Mr. Woodford that “the district will make available its records for your inspection and review on 1/23/15 from 9 am to 4 pm at its temporary office at 232 Van Buren Road, Mt. Eden, KY 40046.”

In supplemental correspondence directed to this office, the district advised that on January 23 “Mr. Woodford perused the district’s records including bank statements per the district’s response to him.”  Continuing, the district noted that in subsequent conversations with the district’s secretary, the district “learned that the bank statement of 10/1/2014 to 12/1/2014 had not yet reached its records.”  The district thereafter made provision for “recei[pt] of said records on 2/10/2015” and agreed to “furnish same to the requester.”

The Mt. Eden Fire Protection District asserts that it honored Mr. Woodford’s January 12 request to inspect cancelled checks issued between October 1, 2014, and December 14, 2014, by “furnish[ing] same” to him on or after February 10, 2015.  Subsequent correspondence from the district suggests that it did not furnish Mr. Woodford with copies of the checks until February 16.
  This unexplained delay in production of the bank records was inconsistent with the statutory requirement that the district notify Mr. Woodford of the availability of all nonexempt records on or before the third business day after receipt of his request or provide him with “a detailed explanation of the cause . . . for further delay and the place, time, and earliest date on which the . . . record[s would] be available for inspection.”  KRS 61.872(5).
  More than one month elapsed between the date on which Mr. Woodford hand-delivered his request and the date on which the district finally produced the records.  Its failure to afford him timely access to the records was inconsistent with its duty under KRS 61.872(5) and KRS 61.880(1)
 and constituted subversion of the intent of the Open Records Act, short of denial of inspection.  KRS 61.880(4).
  See 13-ORD-004 (and authorities cited therein).

The Mt. Eden Fire Protection District also subverted the intent of the Act, short of denial of inspection, by designating a single day on which Mr. Woodford would be permitted to inspect the records, thus placing unreasonable restrictions on his right to inspect.  In a line of decisions dating back to the enactment of the Open Records Act, this office recognized that the “public has an absolute right to conduct on-site inspection of public records” during the agency’s regular business hours.  See 11-ORD-029 and authorities cited therein.  “Unreasonable restrictions on inspection,” including designation of a single date on which to exercise the right to inspect, “may not be imposed.”  OAG 89-81 cited in 11-ORD-029.  Thus, in 06-ORD-158 this office concluded that a health department acted improperly in designating a specific date and time for inspection of its records.  The analysis found in that open records decision is dispositive of this issue.  Here, as in 06-ORD-158, we urge the district “to bear in mind that a requester cannot be required to make an appointment to inspect public records as such a requirement could be interpreted as an illegal restriction on access . . . .”

Either party may appeal this decision by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.







Jack Conway







Attorney General







Amye L. Bensenhaver







Assistant Attorney General

#50

Distributed to:

Michael Woodford
Chief Doug Herndon

James Hodge

� On February 16, 2015, the district provided this office and Mr. Woodford with copies of the cancelled checks.





� KRS 61.872(5) thus provides:





If the public record is in active use, in storage or not otherwise available, the official custodian shall immediately notify the applicant and shall designate a place, time, and date for inspection of the public records, not to exceed three (3) days from receipt of the application, unless a detailed explanation of the cause is given for further delay and the place, time, and earliest date on which the public record will be available for inspection.





� KRS 61.880(1) states:





Each public agency, upon any request for records made under KRS 61.870 to 61.884, shall determine within three (3) days, excepting Saturdays, Sundays, and legal holidays, after the receipt of any such request whether to comply with the request and shall notify in writing the person making the request, within the three (3) day period, of its decision.  An agency response denying, in whole or in part, inspection of any record shall include a statement of the specific exception authorizing the withholding of the record and a brief explanation of how the exception applies to the record withheld. The response shall be issued by the official custodian or under his authority, and it shall constitute final agency action.





� KRS 61.880(4) authorizes a person who feels that the intent of the Act is being subverted by an agency, “short of denial of inspection,” to complain in writing to the Attorney General and provides that the complaint is subject “to the same adjudicatory process as if the record had been denied.”








