14-ORD-055
Page 6

14-ORD-055
March 19, 2014
In re:
Richard Jackson/Graves County School Board


Summary:
The Graves County School Board complied with KRS 61.835 in promptly recording minutes of its January 8, 2014, special meeting, setting forth an accurate record of the only vote or action taken, and promptly making the minutes available for public inspection.  The Board was not required to summarize its discussion nor was it required to record what members said.


Open Records Decision


The question presented in this appeal is whether the Graves County School Board violated the Kentucky Open Records Act in the disposition of Richard Jackson’s February 4, 2014, request for “the minutes of all the Graves County Board [meetings] for the month of January, 2014 also including the agenda minutes.  Please be sure and include the Board meeting in Louisville.”  On February 5, 2014, Administrative Assistant Ann Clapp, Graves County Schools, provided Mr. Jackson with minutes from the Board meetings held on January 8, 2014, and January 16, 2014.  Ms. Clapp advised that a “scheduled meeting” was not held in Louisville, “only KSBA convention sessions where board members attended them individually.”
  Mr. Jackson subsequently initiated this appeal by letter dated February 13, 2014, explaining that he “talked to a citizen that attended the Graves County Board meeting on Wednesday, January 8, 2014 at 10:00 a.m.  I was told by the person that the discussion of school business lasted about ninety (90) minutes before being adjourned.”  According to Mr. Jackson, five members of the Board were present “along with several school administrative personnel and the Board Attorney.  I requested minutes of that meeting.”  


Upon receiving notification of Mr. Jackson’s appeal from this office, David L. Hargrove, Board Attorney, responded on behalf of his client.  Mr. Hargrove advised that “the records supplied to Mr. Jackson are the records that were kept by the secretary of the minutes of that particular meeting.  No other records exist.”
  Mr. Hargrove further explained that the Board holds a special meeting “each month on the Wednesday prior to the following week’s regularly scheduled Thursday Board meeting in order to set the agenda for the regular monthly meeting.”  The Board plans the agenda but “discussion of the items on the agenda occurs at the regularly scheduled board meeting,” he continued, “for which there are corresponding board minutes.  Other than the setting of the agenda, no other discussions are held nor any action taken.  The agenda is approved by vote at the regular board meeting.  That is reflected in Item 177 of the agenda of the special meeting.”

Resolution of the instant appeal turns on the application of KRS 61.835,
 pursuant to which:

The minutes of action taken at every meeting of any such public agency, setting forth an accurate record of votes and actions at such meetings, shall be promptly recorded and such records shall be open to public inspection at reasonable times no later than immediately following the next meeting of the body.
Appeals arising exclusively under KRS 61.835 “are rare,” presumably because the provision is “clear on its face.”  04-OMD-182, p. 6.  Addressing the requirements of KRS 61.835 as applied to ad-hoc committees serving a strictly advisory function, the Attorney General determined that minutes must be maintained, even if those minutes reflect only that the public agency convened, approved the minutes of the last meeting, and adjourned.  See 00-OMD-96; 95-OMD-64.  In other words:

KRS 61.835 sets forth the minimal requirements pertaining to the keeping of the minutes of a public agency. . . . If at the meeting in question nothing was decided or acted upon or voted upon the minutes could, under KRS 61.835, consist of nothing more than a record of the actions which opened and adjourned the meeting.  This material would be subject to public inspection.  While some agencies may by their own regulations require more thorough minutes, the Open Meetings Act requires only what is set forth in KRS 61.835 relative to the minutes. 

95-OMD-64, p. 4 (emphasis added).

Early on, the Attorney General construed this provision, which has remained intact since being enacted in 1974, as requiring the minutes of a meeting held by a public agency to reflect only “the formal actions taken and the votes cast by the members,” and not requiring the minutes of the meeting “to summarize the discussion or record what any of the members said.”  OAG 81-387, p. 2.  In so holding, this office relied upon the express language of the statute as well as “the foremost authority on parliamentary procedure, Roberts’ Rules of Order, Newly Revised, Scott Foresman and Company, § 47, pp. 389-391. [(1970) indicating] that minutes should contain mainly a record of what was done at the meeting, not what was said by the members.”  Id., p. 1.  On that basis, the Attorney General concluded that “anything more than [a record of votes and actions] is a matter of parliamentary procedure and [falls within] the discretion of the public body.”  Id.

  Shortly thereafter, the Attorney General clarified this position as to the necessity of recording the name of the person who makes or seconds a motion:

The customary practice in parliamentary bodies is to record in the minutes the name of the person who makes or seconds a motion, but such is not required by the statute.  It is required, however, that the minutes show how each member voted or if he abstained.  If the vote was unanimous it is sufficient to so state in the minutes.  

OAG 82-412, p. 2.   In OAG 91-196, the Attorney General reaffirmed this principle, holding that KRS 61.835 requires “that the minutes of the meeting show how each member voted or if he abstained except, if the vote was unanimous, it is sufficient to so state in the minutes.”  Id., p. 2.

Given that Mr. Jackson received a copy of the minutes from the Board’s January 8, 2014, meeting (attached to his letter of appeal), and he confirmed on appeal that he “requested the minutes of that meeting,” his only complaint in this context is apparently that “the discussions held were not mentioned at all.”
  However, Item 177 of those minutes, entitled, “Plan Agenda for January 16, 2014 Meeting,” specifies that “Board members planned the agenda for the upcoming meeting to be held on January 16, 2014.  No action was taken.”  Under Item 178, entitled “Adjourn,” the five members who voted “Aye” in response to a motion that was made by a Board member to adjourn the meeting, and seconded by a different Board member, are named in accordance with decisions construing KRS 61.835.  Simply put, nothing else is required.  

As indicated above, a public agency is not statutorily required “to summarize the discussion or record what any of the members said.”  OAG 81-387, p. 2; 05-OMD-188.  Whether to include such information was entirely in the discretion of the Board.  Inasmuch as the Board complied with KRS 61.835 by promptly recording minutes of its January 8 meeting, “setting forth an accurate record of votes and actions” taken, and complied with KRS 61.872 by making those minutes available in response to Mr. Jackson’s February 4, 2014, request, along with minutes of its January 16, meeting, this office has no basis upon which to find that the Board violated the Open Records Act or KRS 61.835.


 A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� The Attorney General has long recognized that a quorum of the members of a public agency may attend professional or social events, including a convention sponsored by a separate entity, without triggering the requirements of the Open Meetings Act. OAG 78-634. Elaborating on this view, in 95-OMD-136 the Attorney General held that Kentucky law does not require “a conclusion that attendance of a quorum of the members of a public body at a convention or conference organized by someone other than the public agency constitutes a meeting of the public agency.“  Nevertheless, the Attorney General admonished that agency members “attending such a convention or meeting are not authorized to take action affecting [the agency they represent] nor are they permitted to discuss matters directly affecting their [agency].”  95-OMD-136, p. 3.  Further discussion is unnecessary in the context of this Open Records Appeal.





� A public agency cannot produce nonexistent records for inspection or copying, nor is a public agency required to “prove a negative” in order to refute an unsubstantiated claim that certain records exist.  See Bowling v. Lexington-Fayette Urban County Government, 172 S.W.3d 333, 340-341 (Ky. 2005); compare Eplion v. Burchett, 354 S.W.3d 598, 604 (Ky. App. 2011)(declaring that “when it is determined that an agency’s records do not exist, the person requesting the records is entitled to a written explanation for their nonexistence”).  This office has recognized that the “existence of a statute, regulation, or case law directing the creation of the requested record creates a presumption of the record’s existence,” (11-ORD-074), but on appeal the record is undisputed as to whether the Board complied with KRS 61.835 by creating minutes; Mr. Jackson is essentially challenging the specificity of the content.  Mr. Jackson has made no showing that additional minutes of the January 8 meeting were created or currently exist, nor does existing legal authority require as much.   





� This provision has implications relative to both the Open Records Act and the Open Meetings Act.  See 06-ORD-145 (failure to produce minutes of Admissions Committee meetings in response to request constituted a violation of KRS 61.835 as well as the Open Records Act); 04-OMD-182 (agency complied with KRS 61.835 in maintaining a record of votes and actions taken at meetings, and because the agency complied with KRS 61.872(1) in affording requester the opportunity to inspect these and other records, the Attorney General found no violation of either the Open Meetings or Open Records Act but declined “to be drawn into a dispute involving the authenticity of records produced in response to an open records request”).    


� To the extent Mr. Jackson attempted to initiate a separate but related Open Meetings Appeal regarding the alleged “meeting” that was held in Louisville in other correspondence, this office advised him, by letter dated February 21, 2014, that he was first required to comply with KRS 61.846(1) by submitting a written complaint to the presiding officer of the Board, stating the circumstances which constitute an alleged violation of the Open Meetings Act and the proposed remedy, and then providing this office with a copy of his written complaint, as well as the agency’s written response, if any, per KRS 61.846(2) before the Attorney General could review the matter.  See 99-ORD-98.





