08-OMD-153
Page 6

08-OMD-153
August 4, 2008
In re:  Terry Whittaker/Elsmere City Council
Summary:
Record on appeal supports claimed violation of KRS 61.810(1) based on Elsmere City Council's unauthorized closed session discussion of proposed pay raise for its city clerk.
Open Meetings Decision


The question presented in this appeal is whether the Elsmere City Council violated the Open Meetings Act by conducting an improper closed session discussion of an increase in the city clerk’s salary at its February 19, 2008, special meeting and its April 8, 2008, regular meeting.  For the reasons that follow, we find that the record on appeal supports the claimed violation of the Open Meetings Act.

On May 20, 2008, Terry Whittaker submitted a written complaint to Mayor Billy Bradford, as presiding officer of the Elsmere City Council, in which she alleged that the Council committed a violation of the Open Meetings Act at its February 19, 2008, special meeting and its April 8, 2008, regular meeting, by conducting an unauthorized discussion of a proposed salary increase for the city clerk.  Specifically, Ms. Whittaker alleged:

February 19, 2008 Special Meeting – Council Member Whittaker moved for closed session to discuss a “personnel matter.”  While in closed session, Council Member Whittaker brought up a discussion that could lead to the firing or discipline of a particular employee.  Subsequent to this discussion and during the same closed session,  City Attorney Markgraf advised council that a particular employee requested of the Mayor an increase of salary or that individual might find it necessary to seek other employment.  Upon returning to open session, this item was not discussed nor action taken.
April 8, 2008 Regular Meeting – Council Member Wilson moved for closed session to discuss a “personnel matter.”  During this closed session, Council Member Wilson brought up for discussion increased duties and performance of a particular employee.  This council member then confirmed with the city attorney the proposed salary increase the employee was seeking.  The council member then stated that upon returning to open session they would move to increase the individual’s salary.  Discussion amongst the council members followed.  Upon reconvening open session, Council Member Wilson moved to request the attorney prepare an ordinance increasing the individual’s salary.
Noting that in subsequent meetings she “requested that Council discuss in open forum the information discussed in closed session,” and that she “read a prepared statement indicating her objections” at the April 25 special meeting, Ms. Whittaker asserted that the Council “cannot legally go into closed or executive sessions to discuss general personnel matters [and that] salary increases for an individual employee or salaries in general are not permissible reasons for closed session.”  As a means of remedying the alleged violation, she asked that the Council “discuss in the next regularly scheduled meeting, in an open and public session, those matters pertaining to salary that were discussed at the improperly closed sessions on February 19, 2008, and April 8, 2008.”  Ms. Whittaker also proposed that the Council declare “null and void” “the action taken regarding ordinance 1582-2008.”

In a response dated May 21, 2008, Elsmere City Attorney Paul R. Markgraf referred Ms. Whittaker to a letter he sent to her on April 30, 2008, “wherein the city admitted technical
 violations of the Open Meetings and . . . remedied [the violation] by setting forth a new procedure to insure that this situation does not arise again.”  Although he did not cite an exception to the Open Meeting Act, he alluded to the fact that “specific issues which may lead to the discipline or termination of an employee are not subject to discussion in open session unless requested by the individual employee.”  Mr. Markgraf did not directly address Ms. Whittaker’s allegation that a proposed salary increase for the city clerk was improperly discussed in closed session.

In supplemental correspondence directed to this office following commencement of Ms. Whittaker’s appeal, Mr. Markgraf challenged the appeal on jurisdictional grounds, asserting that it was “not filed in a timely manner.”
  Alternatively, he asserted that “violations were admitted and a remedy was implemented which has been working to date,” noting that ”Ms. Whitakker does not specify how this remedy is insufficient.”  With reference to the “admitted violations,” Mr. Markgraf stated that the Council acknowledged that “the proper KRS code sections were not read when Ms. Whittaker and Ms. Wilson requested to meet in closed session.”  With reference to topics discussed in closed session, he observed:
[T]he primary purposes of the meetings were appropriate under KRS 61.810(1)(f).  Ms. Whittaker has been very critical about the performance of the new City Clerk/Treasurer, demanding that the Mayor review surveillance tapes and raising other job performance issues in each closed session.  The tangential issue of her compensation was brought up on each occasion, as well.
It was Mr. Markgraf’s position that, having “admitted these violations and set forth a new procedure to insure that the situation would not occur in the future,” both the Council and this office are “left to guess at what may be an appropriate  remedy.”  Our review of the record on appeal does not support the Council’s assertion that Ms. Whittaker’s appeal is time-barred or that it “admitted” the claimed violation.

The first issue with which we must dispense is jurisdictional in nature.  KRS 61.846(2) provides that if a person wishes the Attorney General to review a public agency’s denial, he must forward to the Attorney General a copy of his written complaint and a copy of the agency’s written denial within sixty days of receipt of the denial.  The Council maintains that the triggering event for the sixty-day appeal time was Ms. Whittaker’s receipt of Mr. Markgraf’s April 30 response to the statement she read into the minutes of the Council’s April 25 meeting.  That statement does not satisfy the requirements found at KRS 61.846(1) and therefore cannot be characterized as an open meetings complaint.  KRS 61.846(1) thus provides:
The person shall submit a written complaint to the presiding officer of the public agency suspected of the violation of [the Act].  The complaint shall state the circumstances which constitute the alleged violation . . . and shall state what the public agency should do to remedy the alleged violation.

Ms. Whittaker’s statement was not directed to the Council’s presiding officer but to all council members and the public in attendance.  Although a copy of the “comments”
 were attached to the minutes, Ms. Whittaker read her statement into the record.  The statement identified a separate non-open meetings related issue, and did not state what the Council should do to address her concerns other than “tak[ing] appropriate corrective action . . . .”  Because Ms. Whittaker’s statement was not an open meetings complaint, and her actual written complaint was submitted to the Mayor on May 20, 2008, and a response issued on May 21,
 her appeal falls, albeit narrowly, within the statutorily mandated sixty day period of limitation.

In its May 21 response to Ms. Whittaker’s open meetings complaint, the Council denied the single allegation of her complaint, namely, that the members improperly discussed a proposed salary increase for the city clerk in its February 19 and April 8 closed sessions.  In the final paragraph of that denial, the Council asserted that:

Specific issues which may lead to the discipline or termination of an employee are properly the subject of an executive session and are not subject to discussion in open session unless requested by the individual employee.  Therefore, this matter should be considered closed.
Council tacitly acknowledged that in the course of the closed sessions “various personnel issues relating to the individual were discussed, including items which would fall under the purview of KRS 61.810(1)(f) . . . [but o]ne other item was discussed which should have been discussed in open session – and was the subject of a motion made by a council member;”
 and later, “the issue of compensation was briefly addressed in each of these sessions, but was not the main focus of the session.”
  However, the record on appeal is devoid of an express admission of error regarding the single allegation of Ms. Whittaker’s complaint until the Council submitted its supplemental response to her appeal, asking “whether or not this response is adequate under the totality of the circumstances.”  In our view, it is not.

In 00-OMD-113, this office dealt with a similar fact pattern.  There, the Russell Springs City Commission invoked KRS 61.810(1)(f) as the basis for a closed session discussion of possible discipline of specific police personnel that included an executive order pertaining to the police department.  At page 5 of 00-OMD-113, this office observed:
[A]ny closed session discussion by the commission that was not restricted to the need to impose discipline on the specific police personnel who participated in the raid some twenty-five miles from the City of Russell Springs was not authorized by KRS 61.820(1)(f) and therefore constituted a violation of the Open Meetings Act.  No matter how brief, discussion relating to the executive order was not the proper subject for an executive session.  The fact that no final action was taken on the executive order in closed session does not mitigate the violation.  The Act prohibits unauthorized closed session discussions as well as final action.
00-OMD-113, p. 5-6 (emphasis in original).  A copy of 00-OMD-113 is attached hereto and incorporated by reference.

Applying this analysis to the facts before us, we find that the Elsmere City Council violated the Open Meetings Act at its February 19 and April 8 meetings by conducting an unauthorized closed session discussion that could not have led to the “appointment, discipline, or dismissal of an individual employee” when it considered a proposed salary increase for the city clerk.  Although the topic of possible discipline or dismissal of an employee was entirely permissible, the Council exceeded the scope of permissible discussion when it ventured, “no matter how brief[ly],” onto the topic of the city clerk’s salary increase.  It is significant, in our view, that the only action that was taken as a result of the closed session discussion was the adoption of an ordinance authorizing the city clerk’s pay raise.  While the clerk’s compensation may not have been “the primary purpose” or “main focus” of the closed session, it was violative of the Open Meetings Act nonetheless.

Although the Attorney General’s role “in adjudicating open meetings appeals is narrowly circumscribed,”
 and is limited to issuing “a written decision which states whether the agency violated the provisions of KRS 61.805 to 61.850,”
 we note that Ms. Whittaker was forced to pursue the formal remedies under KRS 61.846 by the Council’s failure to heed her informal requests that the Council conduct a discussion of the city clerk’s proposed salary increase in open session.  The Council agreed to implement a new procedure relative to observing the requirements for going into closed session pursuant to KRS 61.815(1), and  permitting the city attorney to advise it on the propriety of closed session discussion of topics, but did not address, informally or formally, Ms. Whittaker’s allegation or proposed remedy.  This office “is not empowered to declare void action taken at an illegal meeting, impose penalties for violations of the Act, or compel an agency to implement the remedial measures proposed,”
 but we urge “the parties to mediate the proposed remed[y] to a successful and mutually agreeable conclusion, or, failing this, seek redress in the courts.”  08-OMD-009, p. 5 citing 06-OMD-235.

A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.846(4)(a).  The Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceedings.
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� This office has, on more than one occasion, stated that the Open Meetings Act “does not recognize a class of violations of lesser gravity than the remaining class of violations, and therefore capable of being dismissed as merely ‘technical.’”  00-OMD-114, p. 3.  Quoting from an opinion of the Kentucky Supreme Court, we concluded that “[t]he failure to comply with the strict letter of the law in conducting meetings of a  public agency violates the public good.”  Floyd County Board of Education v. Ratliff, 955 S.W.2d 921, 923 (Ky. 1997) cited at 00-OMD-114, p. 3.


� On the issue of timeliness, Mr. Markgraf observed:


[T]his issue was first raised orally and in writing on Friday, April 25, 2008.  A written response was sent to Ms. Whittaker, fellow council members, and Mayor Bradford on April 30.  Just because another complaint, relating back to the April 25 issues was sent on May 20, the sixty day appeal period should begin on May 1, 2008.  Inasmuch as the “appeal” is dated July 18, 2008, it is nearly three weeks late.


� See minutes of April 25 meeting, characterizing Ms. Whittaker’s statement.


� The record on appeal does not reflect on what day Ms. Whittaker received the Council’s response.





� April 30, 2008, letter from Paul R. Markgraf to Terry Whittaker.


� May 9, 2008, letter from Paul R. Markgraf to Terry Whittaker.


� 08-OMD-009, p. 5


� Id.


� Id.





