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07-ORD-169
August 16, 2007
In re:
Mayor Willard McBurney/Knox County Judge Executive

Summary:
Judge Executive initially failed to issue a written response within three business days, citing the applicable statutory exception and briefly explaining how it applies to any records or portions thereof withheld, as required by KRS 61.880(1).  In the alternative, Judge Executive failed to give a detailed explanation of the cause for delay and the date certain on which the records would be available, in accordance with KRS 61.872(5); however, the Judge Executive is not required to produce nonexistent records for inspection nor to compile information or create a record to satisfy a request.  In accordance with KRS 61.878(4), the Judge Executive must redact any confidential information rather than deny access to any existing records entirely as evidenced by prior decisions of this office such as 04-ORD-010.  Decision adopts 01-ORD-119; the denial is not a violation insofar as KRS 61.878(5) is not a mandatory provision.  


Open Records Decision


At issue in this appeal is whether the Knox County Judge Executive violated the Kentucky Open Records Act in denying the request of Corbin Mayor Willard McBurney for copies of “all documents showing the amount of occupational license taxes collected (and uncollected) annually by Knox County “for the tax years 2002 through 2006” and related documentation.  As a threshold matter, the Judge Executive initially failed to either issue a written response within three business days, citing the applicable statutory exception and briefly explaining how it applies to any records or portions thereof withheld, as required by KRS 61.880(1), or give a detailed explanation of the cause for delay and the date certain on which the records would be available, in accordance with KRS 61.872(5).  That being said, the Judge Executive cannot produce nonexistent records for inspection or copying nor is the Judge Executive statutorily required to compile information or create a record to satisfy a request; however, the Judge Executive is required to redact confidential information from any existing record which is responsive per KRS 61.878(4) rather than deny access entirely.  As recognized by the Attorney General in prior decisions interpreting KRS 131.190(1), the language of which largely mirrors KRS 67.790(8)(a), upon which the Judge Executive partially relies, the interest of the public “in which businesses and individuals are being taxed, where they are located, and ‘whether they are delinquent in paying their taxes (but not the amount of the taxes owed or any other information that reveals the affairs of their businesses), is superior to any privacy interest asserted.”  04-ORD-010, p. 10. 

By letter directed to J.M. Hall, Knox County Judge Executive, on February 27, 2007, Willard McBurney, Mayor of Corbin, requested the following:

1. Copies of all documents showing the amount of occupational license taxes collected annually by Knox County for the tax years 2002 through 2006.

2. [same but for amount collected from Corbin taxpayers]

3. [same but for amount collected from Barbourville taxpayers]

4. [same but showing payments by Knox County to City of Barbourville]

5. Copies of all documents showing the manner in which the City of Barbourville, and Knox County, apportion each entity’s percentage of disbursement of the sums collected from the occupational license taxes collected by Knox County during the tax years 2002 through 2006. 
6. Copies of all agreements and any novations, addendums, or modifications, entered into by the City of Barbourville, and Knox County, as a result of the settlement of City of Barbourville v. Knox County Fiscal Court, Knox Circuit Court, Division No. 1, Civil Action No. 99-CI-00472.
7. Copies of all documents showing the amounts of uncollected occupational license taxes for Knox County, expressed annually, for the tax years 2002 through 2006.

8. [same but for amount of uncollected taxes owed by Corbin taxpayers]

9. [same but for amount of uncollected taxes owed by Barbourville taxpayers]      
10. Copies of Knox County’s annual budget showing all revenues and expenditures for the tax years 2002 through 2006.

Citing KRS 61.878(5),
 the Mayor asserted that “the general exemptions set forth in the Kentucky Open Records Act do not apply to the exchange of documents and information between two public agencies, when that exchange is necessary to serve a legitimate governmental function.”  Because the City is “seeking the above-requested information in order to properly assess and determine the effect of an occupational license tax upon Corbin taxpayers which are located in Knox County[,]” a legitimate governmental purpose, the Mayor further argued “there should not be any limitations or prohibitions raised in response” to his request.
On June 12, 2007, Wayne Willis, Occupational License Fee Compliance Officer, responded on behalf of the Judge Executive.  Enclosed with his response were “existing records, consisting of Occupational License Fee receipts from October 1, 2001 through May 31, 2007.  These records include receipts collected from the City of Barbourville, Knox County Fiscal Court, and the Southeast Kentucky Regional Industrial Authority.”  Noting that the Mayor had requested “’ALL’” records documenting the fees collected annually, Mr. Willis asserted that “a majority” of the “client records are considered ‘Confidential’ in nature” per the provisions of KRS 67.790.
  Most of those records “have Federal and State returns attached to them and can only be released” by order of a court under KRS 61.878(1).  
In denying access to Items 7-9 (records documenting uncollected fees), Mr. Willis explained these “amounts are unknown in that fees are based on [a] client’s gross wages and/or net profit and are not available until the client files their returns” with his office.  According to Mr. Willis, “the ‘Corbin’ and ‘Barbourville’ postal delivery area encompasses a far larger area than the corporate boundaries of either city” so granting the request is not possible “in the absence of more specific information.”  Even assuming the City of Barbourville, the City of Corbin, and the Knox County Fiscal Court “is willing and authorizes the cost of conducting a thorough analysis, producing reports in the format” presumably desired “will require an extensive survey from each business located within the Corbin and Barbourville [c]orporate limits and the actual workplace of each employee affected.”  At a minimum, honoring the request “will require weeks, if not months to complete, an accurate, up-to-date and properly filed map of the corporate limits of both cities, a list of employers and addresses of businesses located within the city limits,” etc. and a “prorated report delineating the amount of time actually spent working in the corporate limits of both cities.”

By letter dated July 10, 2007, the Mayor initiated this appeal from the denial of his request.  As a threshold matter, the Mayor argues that the Judge Executive’s denial “on the grounds of confidentiality” violates KRS 61.878(5) insofar as that provision “expressly provides for the exchange of documents between public agencies, and does not contain any limitation as to the nature of the documents to be exchanged.”  In his view, the Judge Executive, “by sharing documents with another public agency of the Commonwealth of Kentucky,” would not be publicly disclosing the information; consequently, the statutory exceptions codified at KRS 61.878(1) do not apply.  Reiterating his legitimate governmental purpose in requesting the records, the Mayor contends the denial “violates the plain and unambiguous language” of KRS 61.878(5).  In addition, the Mayor correctly observes that Mr. Willis did not identify which documents are deemed confidential per KRS 67.790 “nor did he identify or produce for inspection the non-confidential documents that are in his possession, custody and control.”  While KRS 67.790 prohibits the “public disclosure” of such tax information, “there is no prohibitory language in KRS 67.790 which prevents the exchange of information between two governmental agencies.”  Citing Strong v. Chandler, Ky., 70 S.W.3d 405, 411 (2002), the Mayor asserts that “the exchange of information and documents between two governmental agencies is a necessary function of government that ensures the reasonable and responsible oversight of public funds which is best achieved through the mutual cooperation of governmental agencies.”  In his view, the Judge Executive’s reliance on KRS 67.790 “is wholly misplaced” insofar as KRS 61.878(5), the more specific provision, “actually directs the sharing of such information and documentation” between the agencies.  

Assuming that any of the statutory exceptions do apply, the Mayor contends that Knox County, “as a public agency, generates and maintains the accounting records” containing the requested information, “and can produce these records without producing individual tax returns.”  In support of his position that such records must be released “even under an open records analysis,” the Mayor cites KRS 61.878(2) and Hardin County Schools v. Foster, Ky., 40 S.W.3d 865 (2001).
  To the extent that any existing records contain protected information, “or can be easily redacted,” that information must be disclosed per KRS 61.878(4).  “It is not sufficient for Knox County to take the position that because some records may have Federal or State returns attached to them,” no information can be disclosed.  To the contrary, the denial was procedurally deficient insofar as Mr. Willis did not specify which records were being withheld, cite the specific exception and briefly explain how it applies per KRS 61.880(1), nor did he clarify which records do not exist or explain what steps, if any, were taken to locate the records.  In conclusion, the Mayor clarifies that his request for existing documents was misconstrued as a request for the Fiscal Court to conduct a new analysis, including extensive surveys, and produce new reports; the documents “exist independently of any new study, survey or analysis.”  Finally, the Mayor challenges the Judge Executive’s failure to address Items 5, 6 and 10 of his request.  
Upon receiving notification of the Mayor’s appeal from this office, the Judge Executive, Mr. Willis and Darren K. West, Occupational License Fee Administrator filed a joint response.  With regard to Items 1-3 of the Mayor’s request, the Judge Executive explains that Knox County “cannot give a breakdown of the amount of Occupational Tax collected for the county, the City of Barbourville, and the City of Corbin, individually.  These records simply do not exist.”  As the name suggests, an occupational license tax is “based on where one works and/or conducts business, not where one’s home is located.”  Accordingly, the Judge Executive has “few if any records of the individual taxpayers [sic] place of residence.”  In reference to Item 4, these “totals are provided and attached hereto” in the format in which they exist.  Likewise, documents responsive to Items 5-6 are “attached and copied from the public records as they exist” in the records of the Office of the Knox Circuit Court Clerk under Civil Action No. “99-CI-00472 City of Barbourville v. Knox County Fiscal Court.”

With regard to Items 7-9, the Judge Executive asserts that the “records requested do not exist.”  Knox County “knows those who are delinquent[;]” however, Knox County does not know the amount that is delinquent.  The nature of Occupational License tax is not like that of property tax where the amount is based on a property value assessed by the Property Valuation Administrator.”  Until the returns are filed, the Judge Executive does “not know and cannot determine the amount of the tax that is owed[.]  In fact, once the delinquent returns are filed, they may indicate that no occupational license tax is due.”  As for Item 10, “Knox County has many budgets for which they maintain [sic] and are responsible for.  The request by the City of Corbin does not identify the specific budget requested.”
  In conclusion, the Judge Executive asserts that per KRS 61.878(4) federal “forms and schedules are confidential information and they may not be released to public or non-public entities due to the confidential information not being able to be extracted.” 
In sum, the Mayor’s position is otherwise valid but his interpretation of KRS 61.878(5) is not supported by governing precedents;
 however, the Judge Executive cannot produce for inspection or copying nonexistent records nor is he required to compile information or create a record to satisfy the request though he is required to redact any confidential information per KRS 61.878(4).  As a threshold matter, this office reiterates:

In rendering a decision under the Open Records Act, the Attorney General is not concerned with “heroes and villains.”  Our review is limited to the legal and factual issues with which we are presented.  Our decisions reflect a reasoned and objective resolution of these issues.  It is our statutory duty to enforce the rights and obligations of the parties in an open records dispute, not to malign or praise those parties.  In the final analysis, we assume a modicum of good faith from both parties to an open records appeal:  from the requester in formulating his request, and from the official custodian in providing the records which satisfy the request.

93-ORD-15, p. 6; See also 05-ORD-099; 96-ORD-185.  In other words, our review is confined to issues arising under the Open Records Act.

As a public agency, the Judge Executive is required to comply with procedural requirements of the Act.  More specifically, KRS 61.880(1) provides that a public agency must issue a written response within three business days of receiving a request; however, the Judge Executive did not respond to the Mayor’s request dated February 27, 2007, until June 12, 2007.  On appeal, the Judge Executive offers no explanation for this inordinate delay.  With regard to application of KRS 61.880(1), the analysis found at pp. 3-5 of 07-ORD-023, a copy of which is attached hereto and incorporated by reference, is equally applicable on the facts presented.  Because the Judge Executive did not invoke either of the exceptions, codified at KRS 61.872(4) and (5), his response was procedurally deficient in this regard; likewise, the Judge Executive failed to provide “detailed and particular information” in his response as further mandated by KRS 61.880(1).  05-ORD-167, p. 2, citing Edmondson v. Alig, Ky. App., 926 S.W.2d 856, 858 (1996); 04-ORD-208.  While neither this office nor the courts “have ever required an itemized index correlating each document withheld with a specific exemption,” this office has repeatedly held that a public agency “is obligated to provide particularized justification for the withholding of documents, or groups of documents, which are properly excludable [footnote omitted], and to release any documents which do not fall squarely within the parameters of the exceptions and are therefore not excludable.”  97-ORD-41, p. 6; 05-ORD-167.  A “bare assertion relative to the basis for denial . . . does not satisfy the burden of proof” imposed by KRS 61.880(2)(c).  00-ORD-10, pp. 10-11.        

That being said, a public agency is not required to honor a request for nonexistent records or those which the public agency does not possess.  04-ORD-036, p. 5.  Likewise, the Attorney General cannot order a public agency to create records nor declare the failure to do so a violation or subversion of the intent of the Act.  With regard to statutory obligations of a public agency upon receipt of a request for nonexistent records, the analysis found at pp. 6-9 of 07-ORD-023 is controlling; the Judge Executive has affirmatively indicated that no records exist which are responsive to Items 1-3 and 7-9 of the Mayor’s request, albeit belatedly, and has provided a credible explanation.  Assuming the Judge Executive made “’a good faith effort to conduct a search using methods which [could] reasonably be expected to produce the records requested,’”
 he cannot be said to have violated the Act in failing to produce all of the records in question.  Id., p. 8 (citation omitted).  See 05-ORD-108.  To the extent the Mayor is questioning the content or volume of the records produced, such an issue is not justiciable in this forum.  

To clarify, KRS 61.878(4) does require the Judge Executive to redact any confidential information from any existing records which are responsive to the Mayor’s request and “make the nonexcepted material available for examination.”  In 95-ORD-82, this office expressly disagreed with the view “that the mere deletion of exempt information from an existing database results in the creation of an entirely new record.”  Id., p. 2.  Requiring a public agency to generate a previously nonexistent record upon request was not, in our view, “equivalent to requiring it to redact exempt information from an existing record.”  Id.  In 00-ORD-117, the Attorney General concluded that the City of Hopkinsville had violated the Act in withholding five entries from its business license database without reference to one or more of the exceptions codified at KRS 61.878(1), reiterating that business license records are generally open to public inspection.  Id., p. 5.  Although the public agency had invoked KRS 131.190 in 04-ORD-010, a provision which largely mirrors KRS 67.790 in relevant part, this office concluded that while the public is not entitled to access information about a license which is expressly made confidential, “the public’s interest in which businesses and individuals are being taxed, where they are located, and ‘whether they are delinquent in paying their taxes (but not the amount of the taxes owed or any other information that reveals the affairs of their businesses), is superior to any privacy interest asserted.’”  Id., p. 10.  A copy of that decision is attached hereto and incorporated by reference.  Just as the expansive interpretation of KRS 131.190 proposed by the agency in that appeal was inconsistent with the Act, the Judge Executive’s interpretation of KRS 67.790(8)(a) is overly broad in our view.  

A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� KRS 61.878(5) provides:


The provisions of this section shall in no way prohibit or limit the exchange of public records or the sharing of information between public agencies when the exchange is serving a legitimate governmental need or is necessary in the performance of a legitimate governmental function.


� In relevant part, KRS 67.790(8)(a), which the Judge Executive implicitly relies upon, provides:


No present or former employee of any tax district shall intentionally and without authorization inspect or divulge any information acquired by him or her of the affairs of any person, or information regarding the tax schedules, returns, or reports required to be filed with the tax district or other proper officer, or any information produced by a hearing or investigation, insofar as the information may have to do with the affairs of the person’s business.


� Early on, the Attorney General clarified that the “purpose of the Open Records Law is not to provide information, but to provide access to public records which are not exempt by law.”  OAG 79-547, p. 2.  Consequently, this office has consistently held that “requests for information as opposed to requests for specifically described public records[] need not be honored.”  00-ORD-76, p. 3, citing OAG 76-375.  As a corollary to this principle, the Attorney General “has long recognized that a public agency is not obligated to compile a list or create a record to satisfy an open records request.”  02-ORD-165, p. 4.  Simply put, “what the public gets is what . . . [the public agency has] and in the format in which . . . [the agency has] it.”  Id., p. 5, citing OAG 91-12, p. 5.  However, the analysis does not end there.  In the alternative, public agencies “are required to make available for inspection, during normal office hours, records that might yield the information sought.”  97-ORD-6, p. 5 (Original emphasis).  If a requester such as the Mayor wishes to extract information that has not already been compiled, he “may make a fishing expedition through public records on his own time and under the restrictions and safeguards of the public agency.”  98-ORD-17, p. 10 (citation omitted).  See 05-ORD-129 for the analysis employed relative to databases.           


� To the extent the Mayor has requested total amounts or “statistical information not descriptive of any readily identifiable person,” KRS 61.878(2) validates his position.  On this issue, the analysis contained in 04-ORD-077 is determinative.  See also 07-ORD-102.  


� 40 KAR 1:030, Section 6 provides:  “Moot complaints.  If requested documents are made available to the complaining party after a complaint is made, the Attorney General shall decline to issue a decision in the matter.”  See 04-ORD-046; 03-ORD-087.  In applying this mandate, the Attorney General has consistently held that when access to public records which are the subject of a request is initially denied but subsequently granted, the “propriety of the initial denial becomes moot.”  04-ORD-046, p. 5, citing OAG 91-140.  Absent evidence to the contrary, this office assumes that the Mayor has now received copies of any existing records in the custody or control of the Judge Executive which are responsive to Items 4-6 of his request; any issues concerning those records are consequently moot per 40 KAR 1:030, Section 6.   


� Upon receiving further clarification from the Mayor as to which budget is being requested, the Judge Executive should honor this request since he did not invoke any of the statutory exceptions nor do any seem to apply.  Generally speaking, the financial and operational records of a public agency are open to public inspection.  05-ORD-006, p. 9.  


� On this issue, 01-ORD-119, a copy of which is attached hereto and incorporated by reference, is controlling.  While exchange of otherwise exempt public records by public agencies has been deemed a “laudable goal,” and is one that has been strongly encouraged, the Attorney General has concluded that “each agency must retain a reasonable measure of discretion to decline the invitation to share its records.”  96-ORD-177, p. 7.  Under the circumstances presented, this office does find that the Mayor enjoys “a higher presumption in favor of disclosure for the limited purpose of discharging” the specified function; however, the denial cannot be deemed a violation for this reason insofar as KRS 61.878(5) is not a mandatory provision.  01-ORD-119, p. 6.  See 07-ORD-063, pp. 8-9 (encouraging the agency to reconsider its position in light of the unique facts presented).    


� In addressing factual disputes between a requester and a public agency, the Attorney General has likewise repeatedly observed:


This office cannot, with the information currently available, adjudicate a dispute regarding a disparity, if any, between records for which inspection has already been permitted, and those sought but not provided.  Indeed, such is not the role of this office under open records provisions.  It seems clear that you have permitted inspection of some records the requester has asked to inspect, and that copies of some records have been provided.  Hopefully, any dispute regarding the records here involved can be worked out through patient consultation and cooperation between the parties.


   03-ORD-061, p. 2, citing OAG 89-81, p. 3 (emphasis added); See also 03-ORD-204.


� In 95-ORD-96, this office articulated the following standard by which to judge the adequacy of a search for public records:


	[T]he Open Records Act does not require an agency to conduct “an exhaustive exhumation of records,” Cerveny v. Central Intelligence Agency, 445 F. Supp. 772, 775 (D. Col. 1978), or to embark on an unproductive fishing expedition “when the likelihood of finding records that fall within the outermost limits of the zone of relevancy is slight.” In re Agent Orange Product Liability Litigation, 98 F.R.D. 522, 529 (E.D. N.Y. 1983). It is, however, incumbent on an agency “to make a good faith effort to conduct a search using methods which can reasonably be expected to produce the records requested.” Cerveny, supra at 775. Thus, the agency must expend reasonable efforts to identify and locate the requested records. And, if the documents do exist, and the public agency cannot locate them, the agency's “good faith [sh]ould not be impugned unless there was some reason to believe that the supposed documents could be located without an unreasonably burdensome search.” Goland v. Central Intelligence Agency, 607 F.2d 339, 353 (D.C. Cir. 1979). In assessing the adequacy of an agency search, we “need not go further to test the expertise of the agency, or to question its veracity when nothing appears to raise the issue of good faith.” Weissman v. Central Intelligence Agency, 565 F.2d 692, 697 (D.C. Cir. 1977).


Id., p. 7.  While the record is devoid of evidence documenting the steps taken by the Judge Executive to identify and locate records containing the information requested, as correctly observed by the Mayor, and that precludes the Attorney General from determining whether the search was adequate under the foregoing standard, the Judge Executive has offered a credible explanation for the nonexistence of the documents and the record also lacks any evidence to suggest he did not act in good faith.   








