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06-ORD-251
November 27, 2006
In re:
Richard Hamlin/Kentucky High School Athletic Association


Summary:
Decision adopting 06-ORD-096; a public agency is not statutorily required to compile a list or create a record in order to satisfy a request.  Because the request is properly characterized as a request for information rather than existing public records, the KHSAA discharged its duty under the Open Records Act in providing the requester with access to any existing records which are potentially responsive to his request.   

Open Records Decision


At issue in this appeal is whether the Kentucky High School Athletic Association violated the Kentucky Open Records Act in the disposition of Richard Hamlin’s request for specified “information” concerning “the first month of the calendar year of 2003 through September 2006.”  Because Mr. Hamlin’s request is properly characterized as a request for information rather than existing public records, the KHSAA discharged its duty under the Open Records Act in providing Mr. Hamlin with access to any existing records which are potentially responsive to his request; a public agency is not statutorily required to compile a list or create a record in order to satisfy a request.

By letter directed to Brigid DeVries on October 11, 2006, Mr. Hamlin requested “the number of student/athletics not to be in compliance of [sic] the following KHSAA bylaws, sections and subsections including the exact wording of how the case was disposed [of] and any related case bylaws utilized and quoted.”  In addition, Mr. Hamlin asked for “the number of student/athletics who are [sic] in present litigation with the KHSAA pertaining to the bylaws, section and subsections I am listing, including the present response of the KHSAA”
; Mr. Hamlin was “assuming that all responses from the KHSAA would bear the signature of the [C]ommissioner.  If not, the items [requested] should provide that information.”  

By letter directed to Mr. Hamlin on October 19, 2006, Darlene Koszenski, Records Custodian, correctly advised Mr. Hamlin
 that “a public agency is not required to gather and supply information independent of that which is set forth in public records.  Your request is not for records.  Rather, you request the KHSAA to gather and supply information.”   That being said, Ms. Koszenski indicated the KHSAA “may have records from which some of the information requested [ ] may be derived.”  As explained by Ms. Koszenski, “the KHSAA maintains its records according to schools.  For example, any ruling pertaining to a student at a particular high school, whether the ruling be under Bylaw 4, Bylaw 6 or some other Bylaw, will be contained in that particular school’s file.”  Therefore, Ms. Koszenski informed Mr. Hamlin that he could “review the school files” to obtain the information requested; Ms. Koszenski also noted that the KHSAA “processes nearly 1,000 eligibility requests a year and the school files are thus quite voluminous.  Upon reasonable notice to the KHSAA,” Mr. Hamlin “may inspect the records.”  To the extent these records “contain private and confidential information, work product, attorney-client privileged information, or other information protected by state and/or federal law, they will be redacted and not available for inspection.”
  

With respect to ongoing litigation involving the referenced Bylaws, Sections, and Subsections, the KHSAA, “to the best of its knowledge,” is only aware of the following:

1. Richard Ben Gilliam v. Kentucky High School Athletic Ass’n, Pike Circuit Court, No. 06-CI-01263; and   
2. Ashlee Holmes v. Kentucky High School Athletic Ass’n, Franklin Circuit Court, No. 06-CI-00520.

More specifically, in Gilliam “the student filed the legal action prior to completing the administrative proceedings within the KHSAA.  This action is to be dismissed and the student is expected to complete the administrative process.”  In Holmes, “the student filed the legal action after exhausting the administrative proceedings within the KHSAA, but did not further pursue the case.  The court filings should be public records which may be requested from the appropriate circuit court clerks.”

By letter dated October 20, 2006, Mr. Hamlin initiated this appeal from the partial denial of his request.  Acknowledging receipt of records which are responsive to his request “as it relates to present litigation,” Mr. Hamlin observes there “are 120 counties in Kentucky, and numerous counties have more [than] one high school.”  Searching through files in the manner proposed “would almost be an impossible task.”  Mr. Hamlin does “not need to know the name of the particular high school”; he is “only requesting records as they relate to the number of students not to be in compliance with the [specified] bylaws, including the exact wording as to how the case was disposed [of] by the KHSAA.”   In “this age of computers,” Mr. Hamlin hoped that records he requested “could have been more easily accessed.” 

Upon receiving notification of Mr. Hamlin’s appeal from this office, Theodore R. Martin, of Greenebaum Doll & McDonald PLLC, counsel for the KHSAA, responded on behalf of his client.  As observed by the KHSAA, Mr. Hamlin “has not alleged that the KHSAA refused to allow him access to the records which might yield the remainder of the information sought.”  Instead, Mr. Hamlin contends “that the KHSAA, rather than himself, should have to review the responsive records to determine the exact information that [he] wants from those records.”  According to Mr. Martin, this would “impose an impermissible burden on the KHSAA.”  Mr. Hamlin “did not request specific records.”  To the contrary, Mr. Hamlin made a “blanket request for information on a particular subject without specifying certain documents.”   

Quoting heavily from 06-ORD-096, Mr. Martin correctly argues that a public agency “does not have [to] provide specific information or compile lists or prepare records not already in existence” to satisfy a request.  In conclusion, Mr. Martin notes the KHSAA “has already informed [Mr.] Hamlin that it does not compile its records according to the category of requested information.  Further, the KHSAA has not made a list that comports to the parameters of his request.”  Nevertheless, the KHSAA gave Mr. Hamlin “the opportunity to inspect the KHSAA’s records which might yield the information sought so that he may make his fishing expedition on his own time.”  Mr. Hamlin “simply does not want to expend his own time in reviewing those records.  Thus, the KHSAA has fully complied with the KORA and Kentucky law in responding to [Mr.] Hamlin’s request.”
  Because the KHSAA responded in a manner consistent with governing precedent, this office agrees. 

 In our view, the analysis contained at pages 10-13 of 06-ORD-096, upon which the KHSAA relied in supplementing its denial, is controlling on the facts presented; a copy of that decision is attached hereto and incorporated by reference.  As long recognized by the Attorney General, a public agency is not obligated to compile a list or create a record to satisfy an Open Records request; however, a public agency is required to make available for inspection, during normal office hours, those records which might yield the information sought.  Id., pp. 11-12.  Having explained in writing to Mr. Hamlin why records which are potentially responsive cannot be located using the identifiers provided, the KHSAA offered to provide Mr. Hamlin with an opportunity to review those files containing the information requested; nothing more is required.  Bearing in mind “that free and open examination of public records is in the public interest and the exceptions provided for by KRS 61.878 or otherwise provided by law shall be strictly construed, even though such examination may cause inconvenience or embarrassment to public officials or others,” KRS 61.871, this resolution of the dispute strikes a reasonable balance between the public’s right of access and the agency’s need “to prevent excessive disruption of its essential functions.”  KRS 61.876(1).  

A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� More specifically, Mr. Hamlin listed the following bylaws:


Bylaw 4, enrollment, section 2, responsible parties.


Bylaw 4, enrollment, section 3, deadline for enrollment.


Bylaw 6, transfer rule, section 1, a. Bona Fide change in residence.


Bylaw 6, transfer rule, section 1, c, guardianship.


    


� Although the KHSAA responded “[w]ithout conceding the issue of whether the KHSAA is subject to the provisions of the KORA,” the Attorney General has consistently held that the KHSAA is a public agency for purposes of the Open Records Act.  05-ORD-048, p. 2 (“In accordance with KRS 61.880(5)(b), a decision issued by the Attorney General ‘shall have the force and effect of law’ if an appeal is not filed within the thirty day time limit.  Our office has no record of the KHSAA appealing prior decisions to this effect.”); 04-ORD-244; 98-OMD-94; OAG 78-191.  Accordingly, the KHSAA is legally bound to comply until the Kentucky Court of Appeals or the Kentucky Supreme Court holds otherwise; further analysis of this issue is unnecessary.  


� Assuming the KHSAA complies with KRS 61.880(1) by citing the applicable exception of those codified at KRS 61.878(1)(a)-(n), and briefly explaining how the exception applies in each instance, such redaction is entirely permissible.  


� In the alternative, Mr. Martin argues that even if the KHSAA was required to compile information in order to satisfy Mr. Hamlin’s request, the KHSAA “could nonetheless refuse to permit inspection because [Mr.] Hamlin’s application places an unreasonable burden on the KHSAA.”  Given Mr. Hamlin’s concession that searching the files in this manner “would almost be an impossible task,” the KHSAA “could properly refuse to permit inspection under KRS 61.872(6).”  Because this office affirms the position of the KHSAA on the first basis for denial, consideration of this issue is unwarranted.  





