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February 20, 2006
In re: Yianni D. Pantis/Office of the Oldham County Clerk


Summary:
County Clerk fully discharged her duties under the Open Records Act by providing on-site access to the requester, or his representative, to inspect and copy the requested records.  County Clerk did not violate Act in denying request for copies of the records in an electronic format, when it did not maintain its records in such a format.   It is not for the Attorney General, in his role as an open records dispute mediator, to attempt to resolve a contractual dispute between the parties.
Open Records Decision


The question presented in this appeal is whether the response of the Office of the Oldham County Clerk (County Clerk) to the open records request of Yianni D. Pantis for copies of “all publicly recorded documents” recorded in the County Clerk’s Office “from September 22, 2005 . . . until present” in electronic format violated the Open Records Act.

In his November 9, 2005 request, Mr. Pantis explained that his company’s (First American Real Estate Solutions) user account with Software Management, Inc., which operates the online eCLIXX system on behalf of Oldham County to provide access to publicly recorded land records, had been terminated.  As a result, Mr. Pantis requested the County Clerk to direct its vendor to reinstate his company’s access to the eCLIXX system or, in the alternative for the County Clerk to provide “copies of all publicly recorded documents recorded with your office in electronic format from September 22, 2005, the date of termination of access to the eCLIXX system, until present.”

By letter dated November 10, 2005, Ann B. Brown, Oldham County Clerk, responded to Mr. Pantis’ request, advising:
All of the records in the Deed Room are open and readily available to the public.  Therefore, I invite you or your representative to visit our Deed Room, choose what records you need and a copy machine is available in the Deed Room.  I do not have the staff available to provide this service in house.

Shortly thereafter, Mr. Pantis initiated the instant appeal.  After receipt of the notification of the appeal and a copy of the letter of appeal, Ms. Brown provided this office with a response to the issues raised in the appeal.  In her response, she advised:


The Oldham County Clerk’s Office denies we refused Mr. Pantis’ request, however, gave him the information on how we could provide the public records.  Concerning his request for an electronic format, we do not have the in-house ability to provide records in an electronic format.  We cannot make CDs or DVDs. The only electronic access he could have is the online access for which he received a notice of termination September 22, 2005 for violating the terms and conditions agreed to by First American Real Estate Solutions at their initial activation.
Ms. Brown stated that “[i]ndications are that First American Real Estate Solutions violated the terms and conditions in the contract.  Therefore, online access was withdrawn.”  She further explained what was involved in responding to Mr. Pantis’ request: 

A request for the public records filed in this deed room since September 22, 2005 to-date would be more than 30 books containing better than 600 pages each book.  I have numerous Attorney General opinions stating that a public agency is not required to furnish copies to a requesting party by mail when the party has not first inspected items they want copied.  Traditionally, before online services were available, out-of-state companies employed representatives to visit deed rooms on their behalf for needed documents and that is how I advised we would make available the public records here in the Oldham County Clerk’s Office.  It would be an unreasonable burden to produce the volume of records requested and would disrupt other essential functions of the staff to comply.

We are asked to determine whether the actions of the County Clerk relative to Mr. Pantis’ request for copies of all publicly recorded documents recorded in the County Clerk’s Office from September 22, 2005 to date, in electronic format, violated the Open Records Act.  For the reasons that follow, we conclude that under the facts of this case, the County Clerk did not violate the Act.
To begin, the County Clerk’s response to Mr. Pantis’ request cannot properly be characterized as a denial of access.  KRS 61.872 governs access to public records.  Pursuant to KRS 61.872(3):  A person may inspect the public records:

(a) During the regular office hours of the public agency; or

(b) By receiving copies of the public records from the public agency through the mail.  The public agency shall mail copies of the public records to a person whose residence or principal place of business is outside the county in which the public records are located after he precisely describes the public records which are readily available within the public agency.  If the person requesting the public records requests that copies of the records be mailed, the official custodian shall mail the copies upon receipt of all fees and the cost of mailing.  (Emphasis added).  

In other words, the Open Records Act contemplates access to records “by one of two means:  On-site inspection during the regular office hours of the agency, in suitable facilities provided by the agency, or receipt of the records from the agency through the mail.”  03-ORD-067, p. 4.  

The County Clerk advised Mr. Pantis that the records requested were open and readily available to him, or his representative, for inspection and a copier would be provided for him to copy the records for which he wanted copies.  Under these facts, we find that the County Clerk fully discharged her duty under the Open Records Act when she agreed to provide on-site access to Mr. Pantis, or his representative, to conduct an on-site inspection of the requested records.

We next address that portion of Mr. Pantis’ request for copies of the requested records in electronic format.  The County Clerk, in her supplemental response provided this office, advised that her office did “not have the in-house ability to provide records in an electronic format.  We cannot make CDs or DVDs.  The only electronic access [Mr. Pantis] could have is the online access for which he received a notice of termination September 22, 2005 for violating the terms and conditions agreed to by First American Real Estate Solutions at their initial activation.”  A public agency is not required to convert hard copy format records to an electronic format to meet the parameters of an open records request, if its records are not maintained in that format. KRS 61.874(2)(a).  To suggest that the County Clerk must obtain electronic copies of the requested records for Mr. Pantis would be tantamount to permitting him to profit from his alleged violation of the contract thereby circumventing its terms.  Accordingly, we find the Office of the County Clerk did not violate the Open Records Act when it denied that portion of the request to produce copies of the requested records in an electronic format. 

As noted from the facts set out above, Oldham County has entered into an agreement with Software Management, Inc., to provide and operate an online system, on behalf of Oldham County, to provide online access to the public to publicly recorded land records in the County Clerk’s Office.  On its website, http://oldhamcounty.state.ky.us/agreement.stm Agreement – Terms and Conditions - provides in part:

Software Management, Inc. (SMI), has been designated as the web site administrator. Questions, concerns or suggestions regarding system usage may be addressed to them via e-mail from the bottom of any site screen or by following the form link to the comments page. Questions, concerns or suggestions regarding the actual data records (e.g., indices or documents) available on-line should be addressed directly with OCCO personnel.

…

TERMS AND CONDITIONS: The following provides an agreement between the service providers (SMI and the OCCO) and the customers (Users) of this electronic system. Use of the system acknowledges your acceptance of the following terms & conditions: 

…

If a customer account is used in violation of this agreement, services may be terminated without notice. In the event that an account is temporarily deactivated as a result of any violation of this agreement, the account may be subject to reactivation charges and/or deposit requirements.

At the heart of this dispute lies Mr. Pantis’ challenge to the termination of his contract.  It is not for the Attorney General, in his role as open records dispute mediator, to attempt to resolve a contractual dispute that exists between the parties.  Suffice it to say that KRS 61.874(6) authorizes public agencies to make online access available at their discretion and to require a party wishing to access records by electronic means to enter into a contract.  The agency must retain the corollary right to terminate the contract if the party is found to have violated its terms. Indeed, KRS 61.8745 establishes a damages section for persons who violate, inter alia, KRS 61.874(6).  We, therefore, leave for the courts a determination whether the contractual provisions were violated and the validity of those provisions.


A party aggrieved by this decision may appeal it by initiating action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882. Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� We note, however, that the term “commercial purpose” is statutorily defined to include “the direct or indirect use of any part of a public record or records, in any form, for sale, resale, solicitation, rent, or lease of a service, or any use by which the user expects a profit either through commission, salary, or fee.








