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04-ORD-214

November 10, 2004

In re:
Dr. Tresa Croney White/Department of Corrections


Open Records Decision


At issue in this appeal is whether the Department of Corrections violated the Kentucky Open Records Act in denying the request of Tresa Croney White, D.M.D., for copies of “all business associate agreement[s] the DOC has with ChemReview, . . . and Veracity.xmnetwork.com,” and “all signed consents from James Michael White with the DOC” for “confidential health care information & social security number to be transmitted via internet or fax.”  Because no records exist which are responsive to Dr. White’s request, the DOC discharged its statutory duty by so advising Dr. White in “clear and direct terms.”  With respect to the former category of records, the DOC properly relied upon KRS 197.025(2), incorporated into the Open Records Act by virtue of KRS 61.878(1)(l), as an alternative basis for denying access since any such agreement would not contain a “specific reference” to James Michael White, the inmate on whose behalf Dr. White apparently submitted the request.


“Pursuant to HIPPA and Fed[eral] Law 42 CFR 2,” Dr. White requested copies of the specified records on a standardized form directed to the DOC Office of Legal Services on October 1, 2004.  By letter dated October 9, 2004, Dr. White initiated this appeal alleging that the DOC had not responded to her request as of that date, a copy of which was forwarded to the DOC via facsimile on October 1, 2004, with the original being sent via first class mail on October 4, 2004.  Upon receiving notification of Dr. White’s appeal from this office, Emily Dennis, Staff Attorney, Office of Legal Services, Justice and Public Safety Cabinet, responded on behalf of the DOC.

  
On Monday, October 4, 2004, Ms. Dennis “received and logged in the open records request Dr. White sent by facsimile dated October 1, 2004.”   Sometime later during the week of October 4, 2004, Ms. Dennis “also received the original request as mailed by Dr. White, together with a Power of Attorney from James Michael White to Tresa Croney White, and $4.00 in postal money orders from state inmate James Michael White, #074673,” copies of which are attached to her response on behalf of the DOC along with a copy of the DOC’s initial response dated October 11, 2004.
  As correctly observed by Ms. Dennis, the DOC has five business days upon receiving an open records request within which to determine whether the record shall be released pursuant to KRS 197.025(7).
  “In compliance with KRS 197.025(7),” the DOC responded to Dr. White’s request by letter dated October 11, 2004, enclosing her money orders “because there are no records responsive to her request” for the specified “business associate agreements” nor “signed consents from James Michael White.”  As further observed by Ms. Dennis:


It was clear to me from Ms. White’s request, the enclosed money orders from inmate James Michael White, #074673, and the Power of Attorney enclosed in her letter that she was attempting to acquire contractual records of the [DOC] on behalf of a state inmate.  Therefore, I further relied upon KRS 197.025(2) to deny access to any agreement the [DOC] has with the “unstated testing lab” or veracity.xmnetwork.com.


*
*
*


By its express terms, the department is not required to provide records to inmates unless the record requested specifically references the inmate requester.  Although the statute does not specifically provide that the department shall not be required to provide records requested on behalf of an inmate, to hold that the [DOC] must comply with requests sent by third parties on behalf of inmates would circumvent the intent of the statute and allow inmates to access records not otherwise available to them simply by designating a power of attorney to act [on] their behalf.[
]

We agree.  In advising Dr. White that no responsive records exist in a timely fashion, the DOC fulfilled its obligation under the Open Records Act.
   Likewise, the DOC’s interpretation of KRS 197.025(2) is supported by governing precedent.


In denying Dr. White’s request, the DOC advised Dr. White that it does not have a “business associate agreement” with ChemReview or Veracity.xmnetwork.com.  To the extent any agreement does exist between the DOC and Veracity.xmnetwork.com or the “unstated lab” referenced by Dr. White on the facsimile cover sheet, the DOC further advised Dr. White “this record is exempt from disclosure to you pursuant to KRS 61.878(1)(l) and KRS 197.025(2).”  As to the remaining records requested by Dr. White, “there are no records responsive to [Dr. White’s] request.” Accordingly, the DOC returned the two money orders enclosed with her request to Dr. White.  


As long recognized by the Attorney General, a public agency is not required to honor a request for records which do not exist.  04-ORD-036, p. 5; 03-ORD-205; 02-ORD-118; 01-ORD-36; 99-ORD-198; 98-ORD-200; 97-ORD-17; OAG 91-112; OAG 87-54; OAG 83-111.  It stands to reason that the DOC cannot produce for inspection or copying that which it does not have.  02-ORD-118, p. 3.  To clarify, the right to inspect attaches only after the requested records are “prepared, owned, used, in the possession of or retained by a public agency.”  KRS 61.870(2); 02-ORD-120, p. 10; 04-ORD-205.  In addressing the obligations of an agency denying access to public records on this basis, the Attorney General has observed:

[A]n agency’s inability to produce records due to their nonexistence is tantamount to a denial and . . . it is incumbent on the agency to so state in clear and direct terms.  01-ORD-38, p. 9 [citations omitted].  While it is obvious that an agency cannot furnish that which it does not have or which does not exist, a written response that does not clearly so state is deficient.          

02-ORD-144, p. 3; 04-ORD-205.  


Accordingly, this office has held that a public agency’s response violates KRS 61.880(1) “if it fails to advise the requesting party whether the requested record exists,” with the necessary implication being that an agency discharges its duty under the Open Records Act by affirmatively so indicating as the DOC did here.  98-ORD-154, p. 2, citing 97-ORD-161, p. 3; 04-ORD-046, p. 4; 03-ORD-205, p. 3.
  It is not “incumbent on this office to conduct an investigation in order to locate records whose existence or custody is in dispute.”  01-ORD-36, p. 2; 04-ORD-205.  Rather, the role of the Attorney General in adjudicating an open records dispute is defined by KRS 61.880(2),
 and this office is without authority to deviate from that statute.  Although there are occasions when the Attorney General requests that an agency substantiate a denial based on the nonexistence of requested records by demonstrating the efforts undertaken to locate the records or explaining why no such records were generated consistent with the mandate of KRS 61.8715,
 further inquiry is not warranted on the facts presented.  To the contrary, the record on appeal contains no evidence establishing that the DOC is legally obligated to generate or maintain records of the type requested.  Because the DOC “cannot furnish that which it does not have” and affirmatively indicated as much to Dr. White in a proper and timely fashion, the DOC has fully discharged its statutory duty relative to her request.


Assuming for the sake of argument that agreements of the type described do exist, the same result would follow since the DOC properly invoked KRS 197.025(2), incorporated into the Open Records Act by virtue of KRS 61.878(1)(l),
 as a basis for denying access.  KRS 197.025(2) currently provides:

KRS 61.872 to the contrary notwithstanding, the department shall not  be required to comply with a request for any record from any inmate confined in a jail or any facility or any individual on active supervision under the jurisdiction of the department, unless the request is for a record which contains a specific reference to that individual. 

As amended in 1998, this provision authorized correctional facilities to withhold a record from an inmate unless the record “pertain[ed] to that individual.”  98-ORD-150, p. 3.  In 2002, the General Assembly further narrowed the scope of public records available to inmates by stipulating that correctional facilities and jails are only required to disclose those records containing “a specific reference” to the requesting inmate as correctly argued by the DOC here.  04-ORD-015, p. 3; 03-ORD-073, p. 3.  “The net effect of [the 2002] amendment has been to further curtail the inmate’s right of access to records maintained by the [DOC] and correctional facilities” under its jurisdiction.  03-ORD-073, p. 3.  See also 04-ORD-015; 03-ORD-091; 03-ORD-007.  To this extent, the identity of the requester is directly relevant since inmates no longer have “the same right to inspect public records as any other person” as a result of the amendments to KRS 197.025(2), at least with respect to records in the custody of the DOC and facilities under its jurisdiction.  99-ORD-161, p. 3.  


Because a business agreement between the DOC and another party such as those identified does not contain a specific reference to Mr. White as required by the current version of KRS 197.025(2), Mr. White is not entitled to inspect or receive copies of those records, directly or indirectly.  As in 02-ORD-82, objective indicia exist to establish an “identity of purpose” between an inmate and the requester, namely, the Power of Attorney and the postal money orders from Mr. White to the Kentucky State Treasurer.  Our conclusion is not altered by the fact that Dr. White requested the records, presumably acting on behalf of Mr. White.    

Where, as here, sufficient objective indicia exist to establish an identity of purpose between an inmate and a non-inmate, this office will not require disclosure of records to the latter, thereby undermining the purpose for which KRS 197.025(2) was enacted.

Id., p. 5, citing 00-ORD-182, p. 5.    


A party aggrieved by this decision may appeal it by initiating an action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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� In relevant part, the DOC’s initial response mirrors its supplemental response.    


� Accordingly, the DOC did not violate the Act in this regard.


� KRS 197.025(2) provides:


KRS 61.872 to the contrary notwithstanding, the department shall not be required to comply with a request for any record from any inmate confined in a jail or any facility or any individual on active supervision under the jurisdiction of the department, unless the request is for a record which contains a specific reference to that individual.


� Upon receiving the DOC’s supplemental response, Dr. White replied via letter dated October 16, 2004, a copy of which was received by this office on October 18, 2004.  Attached to Dr. White’s reply is a copy of both her request and the DOC’s initial response.  Dr. White requested the records “as a free tax paying citizen of Kentucky.”  Acknowledging that the DOC did respond to her request, Dr. White contends that Mr. White was also “a free tax paying citizen of Kentucky” when the alleged violations of his privacy occurred.  Being a healthcare professional, Dr. White is “obligated to report such incidents.”  Dr. White denies requesting the records on Mr. White’s behalf contrary to the evidence of record.        


� On numerous occasions, the Attorney General has expressly so held.  04-ORD-205, p. 4; 04-ORD-177, p. 3, citing 04-ORD-036, p. 5; 03-ORD-205, p. 3; 99-ORD-98. 


� KRS 61.880(2)(a) provides:


If a complaining party wishes the Attorney General to review a public agency’s denial of a request to inspect a public record, the complaining party shall forward to the Attorney General a copy of the written request and a copy of the written response denying inspection.  If the public agency refuses to provide a written response, a complaining party shall provide a copy of the written request.  The Attorney General shall review the request and denial and issue within twenty (20) days, excepting Saturdays, Sundays, and legal holidays, a written decision stating whether the agency violated the provisions of KRS 61.870 to 61.884.


� In relevant part, KRS 61.8715 “finds an essential relationship between the intent of [the Open Records Act] and that of KRS 171.410 to 171.740, dealing with the management of public records, . . . “


� Pursuant to KRS 61.878(1)(l), the following public records are excluded from the application of KRS 61.870 to 61.884 absent a court order authorizing inspection:  “Public records or information the disclosure of which is prohibited or restricted or otherwise made confidential by enactment of the General Assembly.” 





