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04-ORD-133

August 12, 2004

In re:
Kevin Shegog/Highland Heights Police Department


Open Records Decision


At issue in this appeal is whether the actions of the Highland Heights Police Department relative to the request of Kevin Shegog dated April 14, 2004, for a copy of the 911 tape “concerning case #01-F-040, that was taken by the Campbell County Dispatcher regarding the robbery of the BP Gas Station on May 28, 2001” violated the Kentucky Open Records Act.  According to Mr. Shegog, the 911 tape in question was admitted into evidence at his trial and “should have been sent to the [Kentucky] Supreme Court along with the other evidence.”  By letter dated July 12, 2004, Mr. Shegog initiated this appeal, alleging that the HHPD had “failed to properly acknowledge or reply to [his] request” as of that date.  Upon receiving notification of Mr. Shegog’s appeal, Detective Robert Thomas of the HHPD notified this office via facsimile that a copy of the attached “request was sent to Mr. Shegog on [May 5, 2004].”
  


KRS 197.025(3) provides:  

KRS 61.880 to the contrary notwithstanding, all persons confined in a penal facility shall challenge any denial of an open record with the Attorney General by mailing or otherwise sending the appropriate documents to the Attorney General within twenty (20) days of the denial pursuant to the procedures set out in KRS 61.880(2) before an appeal can be filed in circuit court.  (Emphasis added). 

As noted, the HHPD denied Mr. Shegog’s request on May 5, 2004.  However, Mr. Shegog did not initiate this appeal challenging the denial of his request until July 12, 2004.  By its express language, KRS 197.025(3) applies to “any denial” of a request submitted by an inmate under the Open Records Act.  To determine legislative intent, we must refer to the literal language of the statute as enacted rather than surmising what may have been intended but was not articulated.  Stogner v. Commonwealth, Ky. App., 35 S.W.2d 831, 835 (2000).  Because Mr. Shegog is “a person confined in a penal facility,” and he failed to challenge the HHPD’s denial within twenty days as mandated by KRS 197.025(3), his appeal is untimely.  Accordingly, this office is precluded from rendering a decision on the merits.  02-ORD-54, 02-ORD-110, and 03-ORD-007, copies of which are attached hereto and incorporated by reference, are controlling.  


A party aggrieved by this decision may appeal it by initiating an action in the appropriate circuit court pursuant to KRS 61.880(5) and KRS 61.882.  Pursuant to KRS 61.880(3), the Attorney General should be notified of any action in circuit court, but should not be named as a party in that action or in any subsequent proceeding.
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Assistant Attorney General
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Distributed to:

Kevin Shegog, #160108

Northpoint Training Center, Dorm #6

P.O. Box 479

Burgin, KY  40310-0479

Carl Mullen, Chief of Police

Highland Heights Police Department

175 Johns Hill Road

Highland Heights, KY  41076

Steven Franzen

Highland Heights City Attorney

319 York Street

Newport, KY  41071              

� Attached to the HHPD’s response is a copy of a request dated April 9, 2004, which differs from the aforementioned request only insofar as Mr. Shegog further asserts that the “Campbell Circuit [Court] Clerk and the [Kentucky] Supreme [Court] Clerk claim not to have possession of the tape.”  Unlike the request attached to Mr. Shegog’s letter of appeal, however, the disposition section of the request form has been completed and signed by the custodian of records who advised Mr. Shegog as follows:  “We are not in possession of the 911 tape.  Since it was admitted into evidence[,] it must be in circuit court property.”        





