OAG 13-009
Page 4

OAG 13-009
July 26, 2013
Subject: 
Whether a board of education may use an opt-out policy for deducting membership dues
Requested by: 
Tom Shelton

Fayette County Superintendent
Written by: 
Matt James
Syllabus: 
A board of education may use an opt-out policy for deducting membership dues.
Statutes construed: 
KRS 161.158
Opinion of the Attorney General


Tom Shelton, Fayette County Superintendent, has requested an opinion of this office concerning whether a board of education may use an opt-out policy for deducting membership dues. We advise that a board of education may use an opt-out policy for deducting membership dues, when requested by a group of employees.

Mr. Shelton informs us that a statewide membership organization with an annual dues obligation has asked him to implement a waiver process whereby new employees who are eligible for membership automatically become members of the association and trigger appropriate payroll deductions, unless they opt out. This procedure is known as a “reverse dues checkoff.” Dues checkoffs are an established industry practice: 

local unions and district councils may assess dues and set up a checkoff system to collect them . . . This arrangement is common practice in industry . . . If a union member does not participate in the checkoff system, the member must pay dues and assessments personally. Hence, the obligations of union members to pay dues is not a duty owed to the employer, but arises out of the relationship among the members as a condition of union membership. The dues checkoff system is only a means employed by the union to collect dues from the employee. The employer's role as collection agent for the union is established in the collective bargaining agreement, which is the source of its obligation to collect dues and remit them to union authorities.
United Broth. of Carpenters and Joiners of America, Dresden Local No. 267 v. Ohio Carpenters Health and Welfare, 926 F.2d 550, 557 (6th Cir. 1991). “To be valid, a deduction requires the authorization of each individual employee in writing.” 20 Williston on Contracts § 55:41. “Employees have the right to refrain from executing a checkoff authorization.” 48A Am. Jur. 2d Labor and Labor Relations § 1527. In a standard dues checkoff, the employee expressly provides written authorization to the employer to automatically make the payroll deductions. In a reverse dues checkoff, the employee authorizes the deduction unless the employee expressly opts out. At issue is whether a board of education may adopt such a reverse dues checkoff.

KRS 161.158(2)(a) provides in relevant part: 
Each district board of education shall adopt policies or regulations which will provide for: 1. Deductions from salaries of its employees or groups of employees whenever a request is presented to the board by said employees or groups thereof . . . The deductions may be made for, but are not limited to, membership dues, tax-sheltered annuities, and group insurance premiums.

KRS 161.158(2)(a)(1) requires each board of education to adopt policies that provide for salary deductions whenever a request is brought by an employee or group of employees, and these deductions may include membership dues. Thus a board of education is authorized by KRS 161.158(2) to adopt dues checkoff procedures. Clevinger v. Board of Educ. of Pike County, 789 S.W.2d 5, 8-9 (Ky. 1990).

In Kentucky Educators Public Affairs Council v. Kentucky Registry of Election Finance, 677 F.2d 1125 (6th Cir. 1982), the Sixth Circuit dealt with the issue of reverse dues checkoffs:
Kentucky law authorizes local school systems to deduct KEA dues and other membership dues from salary checks. The deduction can be made only upon request of an employee or group of employees. This payroll deduction plan, called Automatic Payment Authorization, (hereinafter, “APA”) has long been in use in Kentucky. Since 1975, KEPAC has used a “reverse check-off” system in conjunction with KEA's payroll deduction of dues to obtain contributions. Under the reverse check-off system used by KEPAC, all KEA members executing APA forms have contributions, along with dues payments, insurance premiums, and retirement fund contributions, deducted from their salary checks unless the KEA member affirmatively checks off that she or he declines to contribute to KEPAC . . . If a KEA member does not initially check off his or her designation to contribute to KEPAC, an automatic contribution is made. If the member does check off, and yet, subsequently decides not to participate, the member can stop the deduction and can also obtain a refund of past contributions.
Id. at 1127-28. The Sixth Circuit affirmed the District Court’s decision that the reverse dues checkoff procedure was permissible and not coercive. Id. at 1134;
 It also expressly considered KRS 161.158(2). Id. at 1130. See also Michigan State AFL-CIO v. Miller, 103 F.3d 1240, 1249 (6th Cir. 1997) (“’reverse check-off’ could not be deemed to violate the Kentucky statute absent evidence of coercion of union members”). Accordingly, we follow Kentucky Educators and advise that a reverse dues checkoff procedure is permissible.

We do pause to note that at a minimum, for a reverse dues checkoff to be permissible, employees must be clearly presented with their rights and given an express opportunity to opt out in writing. “It is well settled that the dues checkoff provisions are intended to be an area of voluntary choice for the employee.” Armco, Inc. v. N.L.R.B., 832 F.2d 357, 364 (6th Cir. 1987). “[F]or a rejection to be voluntary, a worker must have a substantial understanding of the nature of the action and its consequences.” Blackstone Mining Co. v. Travelers Ins. Co., 351 S.W.3d 193, 199 (Ky. 2010). In Kentucky Educators, the employees were expressly presented with an opportunity in writing to opt out of the automatic deduction. In contrast, in Jackson Purchase Rural Elec. Co-op. Ass'n v. Local Union 816, Intern. Broth. of Elec. Workers., 646 F.2d 264 (6th Cir. 1981), the court found that a dues checkoff procedure without written authorization by the employees violated the Labor Management Relations Act. Id. at 266. Thus while a reverse dues checkoff is permissible, all employees subject to it must be clearly presented with an opportunity to knowingly and voluntarily opt out in writing.

In summary, we advise that a reverse dues checkoff procedure is permissible under KRS 161.158(2), provided that employees are presented with a knowing and voluntary opportunity to opt out in writing.
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� The Sixth Circuit’s conclusion was based upon a number of procedural safeguards in the reverse dues checkoff procedure. “The reverse check-off procedure utilized by KEPAC includes a number of safeguards that protect the dissenting member. In the first place, membership in the KEA is not a prerequisite to employment in any of the public education systems of the Commonwealth of Kentucky. Secondly, an educator joining KEA can actively attempt to influence the political and ideological positions of KEA and the political contributions of KEPAC. Thirdly, a KEA member can check-off on the appropriate KEA form to indicate that he or she does not agree to make any contribution to KEPAC for political purposes. Lastly, a KEA member who does not check-off, can ask for a refund. Furthermore, there is nothing in the record to indicate that dissenting KEA members, i.e.-members who check-off and do not contribute to KEPAC, or who seek refunds, are subject to any recriminations within KEA.” Kentucky Educators, 677 F.2d at 1132-33. While we cannot speculate as to whether particular reverse dues checkoff procedures would be permissible, we would advise using the Kentucky Educators procedural safeguards as guidelines.





