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February 10, 1992

Hon. Douglas L. Greenburg

County Attorney

111 Short Street

Harrodsburg, Kentucky 40330

Dear Mr. Greenburg:


You have requested clarification from this Office on whether corporal punishment may still be administered in the common schools.  In particular, you ask how the ban on corporal punishment, placed in effect by the Kentucky State Board for Elementary and Secondary Education with the promulgation of 704 KAR 7:055, affects the applicability of KRS 503.110 which authorizes the use of force by teachers under certain conditions.


It is the opinion of this Office that KRS 156.070, 156.160, and the accompanying regulation, 704 KAR 7:055 set the standards to be followed by employees of the common schools with regard to the imposition of corporal punishment.


The General Assembly has granted authority to the State Board for Elementary and Secondary Education to promulgate administrative regulations “necessary for the efficient management, control, and operation of the schools and programs under its jurisdiction.”  KRS 156.070(4).  Specifically, the regulations, among other areas, may include “. . . regulations deemed necessary or advisable for the protection of the physical welfare and safety of the public school children.”  KRS 156.160(1)(f).


Based on the authority of the above referenced statutes, the State Board promulgated 704 KAR 7:055 prohibiting corporal punishment of pupils attending any common school.  The regulation provides, in part:

(1)
Effective July 1, 1991, no person employed or engaged by any public elementary or secondary educational system within this state shall inflict or cause to be inflicted corporal punishment or bodily pain upon a pupil attending any school or institution within such educational system; provided, however, that any such person may, within the scope of his employment, use and apply such amounts of physical restraint as may be reasonable and necessary to protect oneself, the pupil, or others from physical injury, to obtain possession of a weapon or other dangerous objects within control of the pupil, or to protect property from serious harm.

(2) Every resolution, bylaw, rule, ordinance, or other act of authority permitting or authorizing corporal punishment or bodily pain to be inflicted upon a pupil attending a public elementary or secondary school or educational institution, except as allowable under subsection (1) of this section, shall be void.



               In contrast, KRS 503.110, a statute found under the penal code in the chapter on general principles of justification, merely defines when use of physical force will not be considered a crime.  KRS 503.110 addresses use of force by individuals who have responsibility for the care, discipline or safety of others, including minors, in a school setting:

(1) The use of physical force by a defendant upon another person is justifiable when the defendant is a parent, guardian or other person entrusted with the care and supervision of a minor or an incompetent person or when the defendant  is a teacher or other person entrusted with the care and supervision of a minor, for a special purpose, and:

(a) The defendant believes that the force used is necessary to promote the welfare of a minor or mentally disable[d] person or, if the defendant’s responsibility for the minor or mentally disabled person is for a special purpose, to further that special purpose or maintain reasonable discipline in a school, class or other group; and

(b) The force that is used is not designed to cause or known to create a substantial risk of causing death, serious physical injury, disfigurement, extreme pain, or extreme mental distress.


The existence of principles of justification in KRS 503.110 under which use of physical force will not be considered a crime does not change the fact that the State Board for Elementary and Secondary Education retains authority and supervision for management and control of common schools.  KRS 156.070.  That authority includes prescribing regulations for management of the schools.  KRS 156.160.


Note that the administrative regulation governing corporal punishment, 704 KAR 7:055 expires upon adjournment of the 1992 session of the General Assembly.  Therefore, unless the regulation is codified in the form of a statute, the prohibition will expire.







Sincerely,







CHRIS GORMAN







ATTORNEY GENERAL







Anne E. Keating







Assistant Attorney General
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